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oonsiderably <?artailed. This no doubt is so, but, saoli appears to 
us to be the intention of tlie Legislature in favor of the tenant.

We shall call upon the Lower Appellate Court to return a 
finding upon the following issues :—

(1) “ WhethSr the notice required by section 39 was duly 
served.

(2) “  WhLether the present suit was brought within time.”
Fresh evidence may be taken.
[The District Judge having rejported that neither party called 

any evidenGej these second appeals were dismissed at the final 
hearing.]
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Before Mr. Justioe Kernan and Mr. Justice Mutinmmi Ayyar. 

K U L L A T A P P A  (P laintiff), A jpellakt,

LA K SH M IPA T H I (D efbktdant), E bspondent.*

Lmltation Aot-~~Act X V  o /  1877, ss. 4, 6, 14— PrQceedir,gs'bovk prosecuted in
a Court without juriadietion—^ent Becovenj Act (Madras)—A ct V I I I  o f  1865, 
s. 78— E m t claimed hy landlord not having tet^dered legalpatia.

A landlord not having tendered a legal patta to his tenant made a demand on 
Mm as for rent, and on his refusal to pay attached his holding. The tenant, to 
release the attachment, paid the sum demanded under protest on 23rd September 
1885. On 22nd Mar<A 1886 the tenant filed a suit on the small canee side of-the 
Distiict Munsif’a Court to recover the amount so paid; that suit was dismissed for 
want of jurisdiction on 2nd September 1886. On the last-mentioned date the tenant 
filed the present suit on the same cause of action:

Meld, (1) the suit ivag not barxed hy limitation under the six-months’ rule in 
s. 78 of the Eent Recovery Act hy reason of the provisions of s. 14 of the Xiimit- 
ation Act, 1877;

(2) the landlord not having tendered a legal patta was not in a condition 
to establish any right to recover rent directly or by way of set off.

Second«appeal against the decree of S. Gopalacharyar, Subordi" 
nate Judge of Madura (East), in appeal suits Nos. 374 and 478 of 
1887, reversing the decree of' M. A, Tirumalaeharyar, District 
Muasif of Dindigul, in original suit No. 438 of 1886.

Suit to recover  ̂ together with interest, Es. 71-2-3 being a 
sum paid under protest by the plaintifi to the defendant to release
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Kxilxayappa fclie attaciiment of the plaintiif*s land by the defendant for arrears 
L a m h m i - WTong-ly alleged to be due by tlie plaintiff to the defendant

FATHJ. for Fasli 1293.
The District Munsif held that no proi êr patta having been 

tendered by the defendant to the plaintiff for'Easli 1293, the 
attachment was illegal; finding, however, that on the footing of 
a proper pa*fcta there -would have been due by the plaintiff to the 
defendant Ba. 48-9-8, hs passed a decree for the plaintiff for 
Bs, 22-8-7 only.

Both parties appealed against this decree, and on a2>peal, the 
Subordinate Judge held that the suit was barred by limitation, and 
accordingly passed a decree dismissing it.

The facts supporting the plea, of limitation appear suffioien.tly 
for the purpose of this report from the judgment of Kernan, J, 
Upon this plea the Subordinate Judge said :—

“ Section 78 above referred to prescribea that Civil Courts shall 
not take cognizance of such a suit unless it be instituted within 
six months from the time at which the cause of action arose. Here, 
the cause of action is admitted to have arisen on 35th September
1885, when the money was paid by the plaintiff, see Hanuman 
Ka?nut V. Hanuman Mandur{l), and this suit* was instituted on 
2nd September 1886 ; but the intervening time between 22nd 
March 1886 when the plaint was presented treating the claim as a 
small cause suit, and 2nd September 1880 when it was returned, 
is sought to be excluded from calculation under section 14 of 
the Limitation Act, 1877, Section 4 of that Act lays down that 
snbject to, the provisions contained in sections 5 to 25, every suit 
instituted, appeal presented, and application made after the period 
of Kmitation prescribed therefor by the second schedule thereto 
annexed shall be dismissed. It is therefore clear that' under ordi­
nary circumstances recourse could be had to the provisions of 
section 14 only in a case where the limitation for the suit is 
provided by the second schedule annexed to the Act. But here 
the period of limitation has been provided by a special enaotraent 
and not by the Limitation Act. Tha-t enactment' contains no 
saving provision of the kind, nor entities the parties to claim the 
benefit of section 14 of the Limitation Act. On the authority 
of the rulings in Mohummud Bnhadoor Khan v. Th& OoUector\oĵ .
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Bareilli/{i)i Qohhich Coomar Choicclhry v. Mamon{V)  ̂ and Timal Kbllavapi'a 
Kuctri V . Ablakh liai{^), and on the ratio dmdencU of the ruling 
in Sijed Jilohidin Ilimen Sahch in re(4), 1 must hold that the 
advantage of section 14 of the Limitation Aot cannot be claimed 
by the j)laintiff,®and that his suit must be deemed to have been 
instituted more than sis months after the date on which the 
cause of action arose.”

The plaintiff preferred this second appeal.
Mahadem Ayyar for appellant,
8uhramanya Ayyar for respondent.
K e r n a n ,  J.— The appellant was the plaintiff in the original 

suit No, 438 of 1886. The respondent was the defendant in that 
suit.

The appellant is a tenant of the respondent, who attached the 
holding of the former, under the Bent Eecoyerj Act  ̂ in order to 
recover Bs. 71-2-3 alleged to be due for rent for Fasli 1293. The 
respondent did not tender to the appellant a proper patta and was 
therefore not entitled to proceed to attach or sell the appellant’s 
land. The respondent was about to set up for sale the land under 
thei»attachment and the appellant under protest and to prevent the 
sale, paid the respondent on the 23rd September 1885 Es. 71-2-3 
-claimed for rent. This suit was filed on the 2nd September 1886 
praying for a decree directing the repayment by the resj^ondent 
to the appellant of the sum paid under protest and interest 
-amounting in all to Bs. 75, The Munsif decided that as no 
proper patta had loeen tendered by the resjpdndent̂  the attachment 
was illegal.

But he allow'ed the respondent to set olff as against the aj)pel« 
lant ŝ claim, the sum which he found would be a provor sum to be 
paid by the appellant if a proper patta had been tendered. The 
sum so allowed was Bs. 42-5-10 and interest amounting to Bs.
6-3-10 in all to Bs. 48-9-8 and the Munsif made a decree for the 
appellant for Bs. 22-8-7 and proportionate costs.

BotSi plaintiff and defendant appealed to the Subordinate Judge 
against the Munsif’s decree. The plaintiff appealed on the ground 
that the set off should not have been allowed, and the defendant 
■appealed on the ground that the plaintiff^s entire claim, should 
have been disallowed and that his suit was barred by limitation.

(1) L ,E ., 1 , 1.A ., 167. (2) 15 B .L .R ., 56.
(3) I.L .E ., 1 AH., 254. (4) 8 M.H.C.R., 44.
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KvhLKwvA Tlie Subordinate Judge dismissed the plaintiff’s appeal, and 
liAKSHMi- allowiiig the defendant’s appeal, reversed tlie Mnnsif’s decree and 

PATHi. dismissed the suit, principally on the ground that it was barred 
hy limitation.

The appellant has appealed to this Court on tln̂  ground that the 
suit is not harred by limitation, and that the set off should not 
Ixaveheen allowed. The facts on which the question of limitation 
has heen raised are these, y i z ., the cause of action arose to the 
appellant on the 23rd September 188u,—that being the day on 
■which the money was paid by liira; the plaint in this suit was filed 
on the 2nd of September 1886 in the Mmisif’s Ooi\rt under Act 
VIII of 1865, section 78 ; but that section limits the time for bring­
ing an action under it to six months from the date of the cause of 
action ; the period of six months from the cause of action expired on 
the 23rd of March 1886- 33ut the appellantpiad filed in the Mun- 
sifs Court on the small cause side on the 22nd of March 1886. a suit 
iinder section 78 of the Act for the same cause of action as in this- 
suit, and that suit was on the 2nd of September 1886 dismissed on 
the ground that the Court had no jurisdiction to hear the suit. In 
Shaunknm Siihbien y. Velhyan Cheitij{\) it was held that a^uit 
on the small cause side filed under oireumstances like'those here, 
was not maintainable by the Small Cause Court for want of 
jurisdiction. Section 14 of the Limitation Act, 1877, provides a,s 
follows:— In computing the period of limitation prescribed for
“  a suit, tho time during which the plaintiff has been prosecuting' 
“ with due diligence another civil proceeding wlK̂ ther in the Court 
“ of first instance or in appeal against the defendant shall be 
“  excluded when the proceeding is founded on the same cause of 
“ action and is prosecuted in good faith in a Court, whioh from 
“ defect of jurisdiction or other cause of the like nature is unable 
“ to entertain it.”  Section 4 of the Limitation Act, 1877, is as- 
follows:—‘SSubjeci to the proyision contained in sections five to 
“ twenty-five (inclusive) every suit histituted after tho period of 
“ limitation prescribed therefor l)y tho second schedulo hereto 

annexed shall be dismissed.”  Section 6 pt'ovides that when by 
auy special law a period of limitation is speoially prescribed for 
any suit, nothing in the Limitation Act shall affect or alter the 
period so prescribed,
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It lias iDeeii several times decided tliat the general sections Kullayappa 
of the Limitation Act from 5 to 25 are applicable to suits for Xjatcshmi- 
which periods of limitation are prescrihed other than, those described I’A'tm. 
in the second schedule to the Limitation Act—See I{ifabiitoola 
V- WayJr and Jihe.tior Molinn Chiieherhutii/ v. Dinabash}/
8hahn{2) as to registration; and Guracharya v. The Fresidmi of 
ihc Bely aim Toicn Munmpa!ities{2>) and Refvrence unĉ er Forest 
Act V of 1882(4), as to a suit brought before, a Court which had 
no jnrisdiction to try it,

Therefore this suit, which was filed on the 2nd o£ September
1886, being the day of the dismissal of the prior suit, was not bar̂ ’ed 
by limitation as regards time, as the previous siiit was filed one 
day before the expiry of six months from the date, 23rd September
1885, when the cause of action accrued. .

The Judge observed that the plaintiff did not act iu good 
faith as it had been decided long before he filed the suit that such 
suit would not lie in a Small Cause Oom-t. No doabt every one 
is supposed to know the law, and the law is always certain; but if 
that principle was to be strictly applied, then section 14 of the 
Act would be useless, so far as regards defect of jurisdiction. I 
think the Judge was in error in this respect. The Judge also 
observes that the plaintiS did not prosecute the prior suit with 
due diligence, but we do not see evidence of au}̂  want of duo 
diligence.

The Munsif was wrong in allowing credit to the respondent 
for any sum as far rent, as the respondent not having tendered a 
psitta was not in a condition to establish any right to recover rent, 
directly or by way of set olf.

I  think the decree of the Lower Ax^pellate Court should be 
rever̂ ied, and ,a decree shoidd be made for plaintiff for the sum 
claimed, Bs. 71-2-8, and interest up to the date of this decree 
at 6 per • cent, per annum, with cost of this suit throughout, 
including the costs of the appeal.

MiiiTUSAMi A yya?v, J.—'I  concur.
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