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APPELLATE CIVIL.

Before Sir Avthur J. H. Collins, Kt., Chief Justice,
and Mr. Justice Parker.

VALLABHAN (Prrrrioner), APPELLANT,
o .
PANGUNNI awp oruers (DErexpanrs), REspoNDENTS.*
Civil Procedure Code, ss. 244, 293, 806, 309, 588— Court-sale~—Liability of
defaulting purchaser—Appeal from ovder under s. 298-—Resale.

At a sale in execution of a decree a decree-holder, who had obtained leave to b1d
waa alleged to have made a bid through his agent of Rs. 90,000, but he shorily
aftorwards repudiated the bid and &id not pay the deposit. The property was put
up for sale again on the following day under s. 306 of the Code of Givil Procedurs’
and was in due course knocked down for a smaller sum, "The judgment-debtor
filed a petition under s. 293 to recover from the decree-holder the loss by resa,le,
the petition was rejected. Ou appeal:

Held, (1) that the question at issne was one arising betweon the parties to the suit
and that an appeal lay against the order rejecting the pebition ; : -

(2) that the property having been forthwith put wp again and sold under
5. 806 of the Code of Civil Procedure was rssold within the meaning of 5. 293,

Arprar against the order of K, R. Krishnan, Subordinate Judge
of South Malabar, on miseellaneous petition No. 60 of 1888,

In original suit No. 28 of 1879, a decree was passed in favor
of the plaintiff (the presemt counter-petltloner No. 1), and certain
forest land, the property of the family of the judgment-debtous,
(of whom the present petitioner was one,) was brought to sale in
execution. The present counter-petitioners Nos, 2—4 were the
holders of other decrees, in execution of which they eclaimed
rateable distribution of the proceeds of the above sale. = At the
salo counter-petitioner No. 5, who was alleged to be the agent for
counter-petitioners Nos. 1—4, bid Rs. 90,000, and the property
was knocked down in the name of counter-petitioner No. 1, who
had obtained leave to bid ; counter-petitioner No. 1, however, in a
few minutes repudiated the bid. The matter having been at
once reported to the Subordinate Judge, he on the same day made
the following order :—

* Appeal against Order No. 76 of 1888,
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¢ The withdrawal cannot be permitted. The mnazir is divected Vazazmax

“ fo levy 25 per cent. of the purchase money or get such of the

purchasers a8 hold decrees against the judgment-debtors to put

“ in satisfaction of decree to that extent. In default the property

“1is to be forthwith put up again and sold: The deficiency, if

“ any, will be recovered from the purchasers under the ruling in
 Javherbai v. Haribhai(1).”

No deposit was paid: the property was put for sale again on
the mnext day, 18th December, and on the 19th it was knocked
down to petitioner No. 8, the Collector of Malabar, for Rs. 42,100.

In the present petition it was sought to recover from the
counter-petitioners Rs. 47,900, being the difference between the
two sums above referred to. The Subordinate Judge held that
counter-petitioners Nos. 2-—4 had not authorized the first bid, and
rejected the petition, expressing his reasons as follows :~—

¢ From all the circumstances, I find that there was no sale ag
“ contemplated by section 308, because there was no payment of
« 25 per cent. and poundage. The ruling in Intizam A% v. Narain
“ Smgk(Z) appears to me in point, and there was certainly no
“ resale under section 293, because the property was not again
« proclaimed. The sale, as a matter of a fact, took place on the
¢ 19th December, on which date it was adjourned by the Court
“ ynder the diseretion vested in it by section 291. T therefore
“ think that the order which I endorsed on the nazir’s report, dated
% 12th December,, baged on Javherbai v. Haribhai(l) cannot be
« enforced. It is cancelled, and the petition is rejected.”

I’mevmu

The petitioner preferred this appeal.

Mr. #. Grant for appellant.

The Acting Government Pleader (Subramanys Ayyar)
Bhashyam Ayyangar, Sundara Ayym and Govinde Menon for
respondents.

The further facts of the case and the arguments adduced on
this appéal appear sufficiently for the purpose of this report from
the judgment of the Court (Collins, C.J., and Parker, J.). ‘

Jupcuenr.—The sapplication now under appeal was made
ander section 293 of the Code of Civil Procedure by the third
defendant in original suit No. 28 of 1879 on the file of the Caliout

(1) LLR., 5 Bom., 575. (2) LL.R,, 6:AlL, 316,
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Subordinate Judge’s Court to recover from the counter-petitioners
Rs. 47,900 being the difference between the sum of Rs. 90,000
bid by counter-petitioner No. 5 as agent for the other counter-
petltloners, and Rs. 42,100 the sum for Whmh the properties
were ultimately sold.

Counter-petitioners Nos. 1—4 were decres-holders entitled to
rateable distribution, and counter-petitioner No. 5 is alleged to
have been their agent. The property was put up on 12th Decem-
ber 1887, the upset price in the proclamation being given as
Rs. 5,000 ; but on it being represented to the Subordinate Judge
that at the last auction which had been stopped, the Collector had

bid Rs. 84,000 for the same property, the Subordinate Judge

ordered the nazir to cry up the property at that price. The only
bid after that was for Rs. 00,000 which was bid by counter-
petitioner No. 5 as the agent for counter-petitioner No. 1, Pan-
gunni Menon, in whose name the property was knocked down.
Pangunni Menon failed to deposit the 25 per cent. of the pur-
chase money, or to pay the poundage ; and on it being reported to
the Subordinate Judge by the mnazir, that all the judgment-
creditors withdrew from the sale, he passed an order directing
that the property be forthwith put up again and sold and that the
deficiency, if any, might be recovered from the purchasers, under
the ruling in Jewherbai v. Haribhai(1). The property was put up
again on the following day (13th December) and purchased by the
Collector for Rs. 42,190 on 19th December 1887 The sale was
confirmed on 20th February 1888. i

The SubordinateJudge found that counter-petitioners Nos. 2—4
had not authorized counter-petitiongr No. 5 to bid for them ; that
there was no sale as contemplated by section 306 of the Civil
Procedure Code since there was no deposit Indizem Al v. Narain
Singh(2) and that in any case there was no resale under section
293, because the property was not again proclaimed. On these
grounds hé dismissed the judgment-debtor’s petition.

It is first objected that there is no appeal, since section 588 of
the Code of Civil Procedurs does not provide any appeal from an
order under section 293 of the Code of Civil Procedure, and it is
argued that the question is not one arising between the parties tg-
the suit or their representatives, but between the judgment-debtor

(1) LL.R., 5 Bom., 575. (2) I.L.R., 5 AlL, 316.
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and the auctien-purchasers, and that the summary order can only
be set aside in a regular suit.

Pangunni . Menon, counter-petitioner No. 1, had obtained
leave on 12th December o bid at the sale, and as far as this Court
is concerned, th® first question appearsto have been decided in
Viraraghava v. Venkata(l). In that case it was held that a judg-
ment-debtor, who claimed to have a sale set aside on the ground
of fraud, the judgment-creditor having procured a sale without
advertisement and purchased without leave of the Court, was
debarred from bringing a separate suit to set aside the sale,
inasmuch as the question arose between the parties to the suit
and related to the execution of the decree within the meaning of
section 244 of the Civil Procedure Code. The decision in Pacha-
yappan v. Narayana(2) was referred to as against this view, but in
that case it does not appear that the auction-purchaser was a party
to the suit. We are therefore of opinion that an appeal does lie.

‘We agres with the Subordinate Judge that the evidence does
not show that counter-petitioner No. 5 had authority to bid for
counter-petitioners Nos. 2—4, and we observe that the Collector,
counter-petitioner No. 6, has been improperly made a party in
this appeal. As against counter-petitioners Nos. 2—4 and 6, the
appeal must therefore be dismissed with costs. The appeal must
also fail as regards counter-petitioner No. 5§, who only bid as
Pangunni Menon’s agent in the presence of his principal.

The decision in Intisam Al v. Narain Singh(3) does not appear
to us to affect the present case. There the bidder did not pay the
deposit till some days subsequent to the sale, and the Court held
on the application of the judgment-debtor that the sale was
Tavalid since the property should have been forthwith put up again
and sold ; hence the judgment-debtor was held entitled to have the
sale set aside. In the case before us there is no question whether
Pangunni Menon is entitled to claim the benefit of the sale. The
only question is whether the judgment-debtor is entitled to
recover from him the deficiency of price which has happened on a
resale,

In this case the Subordinate Judge ordered the precedurs laid
down in section 306 of the Civil Procedure Code to be observed,
and the property to be forthwith put up again and sold. But it

(1) LLR., 5 Mad., 217.  (2) LL.R., 11 Mad,, 269.  (3) LL.12., 5 AlL, 316,
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is contended that such sale was not a resale withir the meaning
of the code, but only a continuance of the original sale, and wwe
are roferred to section 309 of the Civil Procedure Code as showing
that where a resale was intended, a fresh notification was necessary.
We were also referred to the remarks of Mr. Justice Norris in
Brim Singh v. Sarwan Singlh({1). _

With regard to the case last quoted, we may observe that the
real question before the learned Judge was whether there had heen
a material irregularity in publishing or conducting the sale and the
question whether the putting up to sale again under section 306
was a resale within the meaning of the code was not before the
Court. We observe also that under section 309, a fresh notifi-
cation is not preseribed in the case of every resale, but only when
the resale is in defanlt of payment of the purchase money within
the time allowed for such payment. The reason for this is
obvious. Under section 807 a purchaser who has paid the deposit
is allowed 15 days’ grace to pay the balance; if he fail other

Jbidders will have dispersed and a fresh notification is necessary ;

but it is not necessary when the purchaser fails to deposit at once
his 25 per cent. under section 806 and the propetty is put»up
again forthwith. '

We are unable to hold that when property is put up again
forthwith and sold under section 306 of the Civil Procedure Code
that itis not resold within the meaning of section 293, and we
are forfified in this opinion by the fact that the High Courts
of Bombay and Calcutta have arrived at a gimilar conclusion,
Javherbai v. Haribhai(2) and Ramdhans Sahai v. Rajrani Hooer(3).

The claim as against counter-petitioner No 1, Pangunni
Menon, has not been determined on the merits, We must there-
fore allow the appeal with respect to him and remand the case for
a fresh order. The costs hitherto incurred as between him and the
appellant will be provided forin the revised order. As against

" the other respondents the appeal must be dismissed with costs.

(Separate costs for Mollector and one set of costs for the others). -

(1) T.LE. 16 Cal, 33,38.  (2) LL.R., 6 Bom., 675,
(3) LL.R., 7 Cal., 337.




