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share by insisting on partition. As regards the second objection,”
there is the averment in the plaint that the respondenf was not’
maintained. The appellants persistently denied in the suif that
the respondent was their brother, and that he was the offspring of
adulterons intercourse. We cannot say that the respondent’s
interest in the joint property was not in danger at the date of the
suit in being left under the management of the appellants.

‘We dismiss this second appeal with costs.

APPELLATE CGIVIL.
Before Siv Arthur J. H. Collins, Kt., Chicf Justice, and
Mp. Justice Shephard,
THE COLLECTOR OF SALEM (Drrexpant No. 3), APPELLANT,
3 .
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et

RANGADPA (Pramvrtivr), REsPoNDENT,*

Jurisdiotion—Suit o cancelpatin of Government wasts issued by Colleetor~Power of
C’oZlectm to oancel prite granted by him—~Standing Ovder,

The plaintiff having obtained from the Revenue officers of the district a patta
 of Government waste, sued for the cancellation of a patta for the same land sub-
sequently granted to other persons by the Collector who considered that theissue of
the plaintift’s patta was not in accordance with the darkhast rules:
Held, (1) it was not competent to the Collector to issue the second patta in euper-
session of that issued to plainbiff.

(2) it was competeat to a Civil Court to pass a decree declaring the
second patta null and void, and the plaintiff was entitled to such a decrec, 7 ullamm
Naik vi Ramanye Clariger (4 MLHL.C.R., 429), followed.

SEcoNp APPEAL against the decree of C. W. W. Martin, District
Judge of Salem, in appeal suit No. 294 of 1886, affirming the
decree of P. Ayyavayyar, District Munsif of Namakal, in original
suit No, 221 of 1886.

The plaintiff stated that he had obtained from the Collector
of Salem, defendant No. 3, a patta for certain land, and sued
to cancel-a patta granted subsequently by defendant No 3 o’
defendants Nos. 1 and 2 for the same land.

* Becond Appeal No. 1104 of,1888,
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Defendants’Nos, 1 and 2 pleaded that the Counrt had no juriq;
diction to pass the decree prayed for on the ground that the land

CoLrrcToR
oF Mmm

in question was Government waste, and that the Qollector had Raxchrrs.

full power to dispose of it under the darkhast rules. Defendant
No. 3 pleaded that the issue of the patta to the plaintiff was not
in accordance with the rules and was the resndt of a mistake and
that the Gfovernment had right to cancel it.

The District Munsif held, on the authovity of Rujugopalc
Ayyangar v. Collector of (Chingleputl) and Subbaraya v. The
Sub-Collector of Chinglepui(2), that the Collector had no power
to cancel the patta granted to plaintiff and accordingly passed a
decreo declaring that the patta granted to defendants Nos. 1 and
2 was null and void. This decree was affirmed on appeal by the
Distriet Judge.

Defendant No. 3 preferved this second appeal.

The Asting Government Ploader (Subrananye Ayyar) for the
appellant. ’

Thiruvenkato, Charyar for respondent.

The arguments adduced on this second appeal appear suffi-
ciently for the purpose of this report from the judgment of the
Court (Colling, C.J., and Shephard, J.).

JonauenT.~Two questions were argued in this appeal, viz., (1)
whether it is competent to a Civil Court to make a decree declaring
a patta issued by a Collector void, and (2) whether it was compe-
tent to the Collector to issue a potta to the second defendant in
supersession of that issued to the plaintiff. We think the decision
in Kulluppa Naik v. Ramanyja Chariyar(8) is a distinot authority
with regard to the first question. There the plaintiffs claimed by
virtue of their preferential right, as Mirasidars, to the occupauney of
waste land and they prayed for, and obtained, the cancellation of
a patta issued by the Collector to third persons. That decree was
affirmed on appeal in the Iigh Cowt. TFollowing this deeision
we think the first question must be answered in the affirmative.
With regard to the other question, it has to be seen how it came
to pass that the Uollector issued a second patta. The plaintiff
obtaiged a patta in his favor in May 1834, In March of the
following year, there was an appeal by the second defendant and

(1) 7 M.H.O.R, 98. (2} 1.I.R., 6 Mad., 303.
(3) 4 M.H.C.R., 429,
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the patte was cancelled on the ground that the darkhast had not
been properly published in the village. It is not disputed that the
plaintiff had taken possession and is in possession under his patta.
1t is observed by the District Munsif that, accovding to the rules,
no appeal can lie after the issue of a patta, or as the Judge puts it,
that a patta can be issued only after the expiration of the time
allowed for appeal. This view seems o be borne out by rule 10,
printed at page 37 of the Standing Orders(1). It is not pretended
that the patta issued to the plaintiff was issued conditionally, or that
it ‘was issued by an officer not competent to act in the matter. Nor

" ig it alleged in the written statement that there was any fraud prae-

tised by the plaintiff on the defendant or the Collector. The case
was simply one of mistake; the Tahsildar would not have issued
the patts had he known all the facts. In our opinion allegation
and proof of such mistake does not justify the cancelment of a
patta issued by a competent officer in favor of one who has come
into ocoupation of the land under it, when once possession has been
taken under a patta unconditionally issued by a competent officer
the pattadar can, we think, be evicted only under the provisions'of
the Revenuo Act. Under these circumstances as the settlement
with the defendant and the granting of a patta to him may have
prejudiced the plaintifi’s title, he was entitled to maintain the suit
and we therefore dismiss the appeal with costs.

(1) Standing Order of the Board of Revenue, No. 32, *“ Disposal of assessed
lands,” paragraph 10.— Applications admitted by the Tahsildar are to be con-
gidered only conditionally granted, pending an appeal from any party, either to the
Divigional officer, or to the Collector. From the Twhsildar’s decision an appeal
will lie to the Divisional officer if made within thirty days. As in tho case of
appeal in a civil suit the days will be reckoned from, and exelusive of, the day on
‘which judgment was pronounced, and also exclusive of such time as may have
been requisite for obtaining a copy of the decree appealed against. The date of
the decision, the date of application for copy, and the date of copy being ready for
delivery, should all he posted up on the back of fhe copy by the Tahsildar, with a
note of the day on which appeal time expires. An appeal may be admitted after

. the period of limitation in this order preseribed for that purpose when the appellant

satisfies the appellate authority that he had sufficient cause for not presenting the
appea! within such period, and provided that & patts has not been issued for the
land by a compefont officer. Any porson interested in the matter may appeal.
A speoial appeal will le from the decision of the Divisional officer to the
Collector of the district. The time allowed will be thirty days, with the same
provisions. In the case alrendy named, a third appeal to the Board of Revenue
will not be allowed ; but in cases where a Clollector has passed the decision on
appeal from a Tahsildar within his own division, a special appeal will lie to the
Bourd if made within forty days, that is to say, if the petition is received at the .
Board’s office within that time, xeckoning as aforesaid,”



