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1879 might not be entitled to demand tliat the certificate should be
abhooi, Aziz giv,eii ovev to him. But in any ctisê  it is a certificate gvauted 

for a particular purpose, vig,, to entitle the holder of it to regis- 
ter Jiimself. It is not a certificate of sale, but a certificate after 
the sale is made, showing that the purchase-money has been paid. 
It is in fact a receipt showing payment of the purchase-money, 
the sale being au act of the Collector under the Eegulation, iu 
consequence of an arrear having taken place. We think there 
is no authority for holding that such a certificate, or that any 
paper purporting to be evidence of a sale under that B.egulation, 
req[uires to be registered. We are not inclined to lay down 
such a rule ourselves, aud we think the Subordinate Judge waa 
wrong in rejecting this document. That being so, the document 
must be received in evidence, aud must be taken into consider­
ation. The case is remanded in order to its trial upon the evi­
dence. If it sliall appear that all the evidence which the parties 
had to give has been produced, then the lower Appellate Court 
will determine the case itself. If not, the case will have to go 
back to the Court of first instance. The costs of this appeal 
will follow the result.

Case remanded.

Before Mr. Jmiica Jackson and Mr. Jmtice McDancU.

1879 H O llI DA8I DABI (o h e  or t h b  D ejpbrdabts) v .  THE SlSORETAllT 
Ŝ '̂ rch 3. OP STATE FOR INDIA IN COUNCIL (P iu rt ijs ) .*

Will, Canstrueiion of—Pnltro Poutradi, Meaniiig of, not omi/itied to Heirs 
mah—Absohte Estaip—Contingent Oift—Cliarilahle JEnilomment—tTruDiee, 
Appointment of, to Charitable Endowment.

A Hindu B. L. M. died in 1874, leaving a widow K. K. D., a dftuglitor's 
daugliter H. D, D., and a brother £ . L. M., with vrhum he woa on had terns, 
By Ms will, which was made, on the Dth of August 1870, and at a time when 
there was no reaBoii to abandon all expectation of his leaving male issue of lu8' 
own, B .L .M .  directed that, in the event of his dying without leaving a son, 
grandson, or son’s grandson, his widow K. K. D. should take the whole of 
his estate according to the shastras, and enjoy the profits thereof for her life, 
aud that ou her death, in the event of a daughter or daughters Laving been 
born to him, then she or they, and on the death of her or them, then her or

• Regular Appeals, Nos, 238, 242, and 24S of 1877, against the decree of 
H. T. Prinsep, Esq., Judge of Hooghly, dated the 29lli March 1877.



their son or sons (tLe testator’s daughter's sons) should in like manner take and 1879
become the owner or owners of the estate accordaig to the shaairm; and that Hoia Dasi 
in the event of there being no claughter or daughter's son of the testator Hv- 
ing at the time of the death of his widow, then his grand-daugbter (daughter’s Thb
daughter) H. D. D. should take the whole estate absolutely from generation " o r ”
to generation {putlro poutradi); and, that, in the event of no son or daughter I n u ia  in

being born to the testator after the execution of hia will and of his grand- Cousoir 
daughter (daughter’s daughter) H. D. D. dyitig childless, or being a bar­
ren or childless widow, or otherwise disqualified, then the whole of his pro­
perty should go to the Government to be employed by it for charitable and 
philanthropic purposes. The main objcct of tlie testator B. L. M. in making 
this disposition of his property was admittedly to exclude ii. L, SI. from the 
inheritance.

Held, that H. T). D., if she survived the testator’s widow K, K. D, and was 
not then a barren or childless widow or otherwise disqualified, would take 
not a life-interest, but an absolute estate to the exclusion of II. L. M,

Held also, that the words putlro pontradi had generally the effect of defin­
ing tlie estate given as an estate of inheritance, and did not by themselves 
necessarily denote tliat the estate given was to be one descendible to heirs 
male only.

Held also, that in case of B, D. D. not sarviving K , K. D., or of her be­
ing at the time of the death of S, K , JD. for any reason disqualified from
taking the estate, then upon the, death of if. jK .  D. the gift to the Govern­
ment of the reversion to the exclusion of R. L. M. would take eU'ect, and 
was a good and valid gift.

Where a testator had made n bequest for charitable purposes, and had 
mode no express provision for tlie management of the charitable trust so 
created, except by directing that in the event of big heirs failing to curry out 
Ms wishes in respect of the trust fund, tlie Civil Court should take the fund 
and the management of the trust summarily into its own hands.

Held, that in the absence of misconduct, the widow and not the Collector 
.was the proper person to be appointed trustee.

I
O n  tlie 9tli of August 1870, Behari Lall Mookerjee of Boin- 

oliee (who appears then to luive been a man not much, if at all, 
past middle age, and quite capable of having further issue, but 
having at the time no child or other descendant living, .except a 
daughter’s daughter, the defendant Hori Dasi Dabi; who was 
then a child of five years of age) made the will, which was the 
subject of this suit. At this time Bebari Lall Mookerjee had a 
wife, the defendant KomolaKamini Dabi; a daughter’s daughter, 
the defendant Hori Dasi Dabi; and a brother, the defendant 
Rpop Lall Mookerjee, between wliom and Bebari Lall Mooker-
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187D jee feelings of strong ill-will Had for some time prevailed. If 
Hom D̂ si Behari Lall Mookerjea had then died intestate, his wliole estate 

-would, on his death) have gone to his widow Komola Kamini 
Skouktaky OP Dabi, and upon her death to his brother Hoop Lall Mookerjee.

Hovi Dasi Dabi, his daughter’s daughter, not being oapa'blo 
CouMoa. jjjjjgj-iijjjig from him according to Hindu Jaw. To avoid 

this coutingency, and to defeat the expectations of Eoop Lall 
Mookerjee, aa well as to benefit Hori Daai Dabi, was appa- 
lently the main, if not the sole, object of Behari Lall Moo­
kerjee in making his will. By this will lie left a sum of 
Es. 1,50,000 for the eatabliahment and endowment of a school 
and dispensary, and directed that, in case of his lioirs and 
representatives neglecting to establish or keep up the school, 
&o., in pursuance of his will, the Civil Cnurt should take sura- 
naarily into its own hands the Es. 1,50,000, and the establish­
ment and management of the said school, &c. Subject to this 
charge, and a further chai’ge for certain religious purposes, he 
directed that, iu the event of issue having been born to iiimsGii’, 
his son or sons, or sou’s sous, or sou’s grandsons surviving him, 
should take the whole of his estate according to the sliastras. Ou 
failure of sons, son’s sons, or son’s grandsons, he directed that 
his wife should take according to the shastras, and upon licr (his 
willow’s) death, then if a daughter or daughters should have been 
born to him, she or they, and on their death their sons, were to take 
according to the shastras. On failure of the heirs above-nion- 
tioned, the testator directed that the estate should go to his 
daughter’s daughter Hori Dasi Dabi, the disposition being in 
these w o r d s "  Sreemutty Hori Dasi Dabi shall be oyner of 
my property, and without dispute shall enjoy and possess the 
same, from generatiou to generation (or literally, to her Bons 
and son’s sons iu succession), puttro poutradi'  ̂ If, however, at 
the death of his widow, the said Hori Dasi Dabi should bo barren, 
or a widow with no living son, avira, or otherwise disqualified, 
she was not to become the owner, but was to receive Es. 300 
per mensem for lier life. In the event of the failure of the 
heirs pz'eviously mentioned, and of the îsqualificaition or the 
predecease of Plori Dasi Dabi, the whole of the property was to 
pass to the Groverument for, charitable purposes.



Behaii Lall died ou the 12th of August 1874, without haTuig i«79 
altered his will, leaving him aurviviug his widow, the defendant bomDAsi' 
Komola Kamini Dabi; his daughter’s daughtei*, the defendant 
Hori Daai Dabi; and also his brother, the defendant Roop Lall Seorktakt o» 
M.ok«-j.e,

Ou the 16th of September 1874, the defendant Komola 
Kamini Dabi filed a petition for a certificate under Act X X V II 
of 1860, claiming expressly under the will. This application 
of hers was oiiposed by the defendant Roop Lall Moolcerjee, 
who impugned not only the legal validity but the factum 
of the will. The certificate case was heard by tiie District 
Judge of Hooghly, -wlio after going very fully into the evi­
dence as to the making of tiie will, found in favour of it, 
and granted the application for a certificate. On appeal by 
Eoop Lall Mookerjee to the High Court, it was held, that 
as the application for a certificate was made by the widow of 
the alleged testator, and as she would have been entitled to 
have a certificate granted to her as widow in preference to her 
husband’s brother Eoop Lall Mookerjee, even if her husband 
had died intestate, the inquiry as to the factum of the will was 
unnecessary, and the widow Komola Kamini Dabi was entitled 
to the certificate as the next heir of her husband. While these 
proceedings in the certificate case were still pending, and 
ehortly before their determination by the judgment of the Sigh 
Court, which was delivered on the 25th of May 1875, the Col­
lector of Hooghly called upon the widow Komola Kamini Dabi 
to give immediate eifect to tlie dispositions contained in her hus­
band’s will as to the Es. 1,60,000 left for charitable purposes ; 
and after some correspondence of an entirely amicable character, 
the present suit was instituted, at the instance of the defendant 
Hori Dasi Dabi herself, by the Collector of Hooghly, in 
the name of the Secretary of State for India as trustee under 
the will of Behari Lall Mookerjee, against the defendant fiori 
Dasi Dabi and the other parties to the suit, to obtain the, moneys 
left for charitable purposes, after establishing the execution and 
validity of the willj ŝ nd also to obtain a declaration of the rights 
of all parties to the suit. The plaintiff, also prayed the Court 
to propound a scheme for the due administration of the trust.
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1879 Roop Lall Mookeqee again disputed and denied the alleged 
Dasi willj and put the plaintiff to strict proof tliereof. He further 

contended that, even if the will had been duly executed by the 
SitoitiwAiiT oj testator, no part of the will was effectual, except that which gave 

fsBiÂ N” the estate to the Avidow for her life.
C o u n c il. Court of first instance held, that the making of the will

was fully proved; and that, subject to the payment of the 
legacy of Rs. 1,50,000 for chavitiible purposes, the widow Komola 
Eamini Dabi took a life-iuterest in the estate, and that, on her 
death, Hori Dasi Dabi, if alive, and not disqualified, would take a 
life-interest only; the absolute gift to Hori Dasi Dabi was thus 
out down, on the ground that the direction that she should 
enjoy the estate given from generation to generation, or to 
her sons and son’s sons, puifro poutradi, was an attempt to create 
an estate-in-tail male, which is an estate unknown to, and unre­
cognized by, Hindu law. It was held further that this attempt 
to create an estate-in-tail male iu favor of the male descend­
ants of Plori Dasi Dabi having been held to be ineffectual, the 
ultimate reversion to G-overnment upon failure of such issue to 
Hori Dasi Dabi was also defeated. The Court declined to pro­
pound any scheme for the management of the fund directed to 
be vested in the Collector, and ordered that the costs of all 
parties to the suit should be paid out.of the estate.

Against this decision appeals were preferred to the High 
Court by all the principal parties to the suit.

Hori Dasi Dabi appealed against so much of the decision as 
deprived her of the absolute estate, to which she claimed to be 
entitled upon the death of Komola Kamini Dabi.

Eoop Lall Mookerjee’s ai)peal was on the ground that no 
operation whatever should have been allowed to the bequest in 
favor of Hori Dasi Dabi.

The Secretary of State (plaintiff) appealed against the 
portion of the decision by which Hori Dasi Dabi’s estate was 
limited to a life-estate and the gift over to Government invalir 
dated; and the widow Komola Kamini Dabi, the respondent, 
also filed objections urging that she had not been guilty of mis­
conduct or laches, and ought not to have been deprived of the 
management of the trust; and also that the costs of the pro-
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ceedings ought to have been charged upon Koop Lull Mookerjee, J879 .
aud not upon the estate. Koni Uasi

Dabi f>. ■
Mr. W oodrofe, Baboo Aushootosh D h u r, and Baboo 

Churn Bose for the appellant. Statb for
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The Advocate-General (tlie Hon’ble G. C. Paul) and Baboo 
Unnoda Pershad Banerjee for the Secretary of State.

Mr. J. D. Bell and Baboo Umbica Churn Banerjee for Eomola 
Kamiui Dabi.

Mr. Moyitriou, the Hon’ble G. L. P. Evans, Mr. Trevelyan, 
Baboo Nemy Churn Bose, Baboo Umbica Churn Bose, aud 
Baboo Kisto Komul Bhuttacharjee for Koop Lall Mookerjee.

Mr. Woodroffe.—The Court of firafc instance ■was wrong 
in Bupposiug that there was any intention on the part of the 
testator to create an estate or to impose a rule of sucoessioa 
contrary or repugnant to Hindu law. The effect of the will 
is simply this, that if, on tbe death of Komola Kiimini Dabi, there 
should not then be in existence a daughter or daughters, or 
a son or sons of a daughter,, of the testator, and if Hori Dasi 
Dabi should then be . alive and be neither a childless wido\r, 
nor otherwise disqualified to inherit, then she, Hori Dasi Dabi, 
should become the absolute owner of the residue of his estate, 
after satisfaction of the legacies and charges ma ê aud creat­
ed by his will. The words puttro poutradi were not words 
intended to limit her estate or to impose any rule as to the 
succession to the estate which he had already declared his in­
tention to confer upon her absolutely, but were the usual 
formula denoting that the estate conferred was an absolute one,

Mr. J. D, Bell.—The Court below was wrong in appoint­
ing the Collector to be the trustee for the purpose! of giving 
effect to the intentions of the testator as to the trust fund. 
I'rom the words of the proviso in the w i l l " I f  my heirs and 
representatives neglect to establish the school, &c., directed 
by this will, or to keep up the same, then the Civil Court

I n d ia  ih  
CODSCIL.



1879 shall take summarily into its own luinda tho Govemmeut secu- 
'HonimS~ rities for Es. 1,60,000, as well as the, estiiblishmoiit and the

* management of the said sohoolj &o,, and shall do all fchiiiĵ a 
SboJt1"v 01. according to law,” it is evident that the intention of the 
'“ /w  testator was, that the carrying out of the trusts created by liim 

CouMoiL. entrusted to hia heirs and representatives, and thafc
the Civil Court was only to intervene on tlieir iiogloctiwg to 
carry out his directions.

The Advocate-General-^ThiB case depends, so far as the 
Secretary of State is concerned, on tho conatructlon to bo placcd 
on the gift to Hori Dasi Dabi, aud the true meaning of tlio 
expression puttro poutradi. These words are of common 
occurrence in Bengalee deeds-of-gift, and have invariably been 
construed as indicating that the donee is to take an abso­
lute estate, and not that any reversionary rights were thereby 
created in any particular class of the donee’s heirs. On tho 
contrai-yj if an absolute gift is made to a man followed by a 
declaration that he is to enjoy it from generation to generiitioik, 
or puttro poutradi, the donee immediately after the comjiletiou 
of the gift to, him is at once, though he may havo uo issue, 
competent to make a valid alienation of it.

Mr. Montriou for Hoop Lall Mookerjee.—The testator had 
obviously two main objects in the framing of this document, 
viz., first, to exclude his collateral heir, his brother, at all 
events; secondly, to introduce into the line of heirs one who lias 
no place in the Hindu canon of inheritance, vis., his daughter’s 
daughter, to introduce her as a g-wasi-daughter, under tho 
same special conditions as could apply to a female sapinda 
only. The excluded brother contends, that suoh a gift is in­
valid; tlie result being, that the estate is, after the widow’a 
death, undisposed of, except as to the Rs, 1,60,000 eudowmout, 
and minor legacies. We contend, that the gift to Hori Dasi 
cannot stand. It has been often asserted, that tho Hindu system 
admits of conditional gifts, and iu support of that proposition 
an old Qaae—Bam Narayun Dutt v. Uussi, Sut Bunsee (1)—is

(1 ) 3 Sel. Kep., 377.,
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C o u s o n .

quoted: but that case was not one of coiiclitional gift; it was '1379
u positive gift charged with miiintenaiice of’ ihe donor and per- 
formance of his In tlie Tagore Will case (I), the Pi;ivy v.
Counoil dealt with one implied condition, wiss., existence of the SnonnTAUY op 
donee at tlie date of gift, whicli, here, would be the testator’s death.
No case, as far as I am aware, decides, that, a Hindu can.tnaka 
contingent executory "ifts, jvnd it iscertainlj opposed to thoteach- 
ing of the Smritia. Tlie result of the authoi’ities quoted in the 
Vyavastha 'Diirpana is, as laid down by the editor:—“ Althouglt 
the donor’s riglit may cease by relinquisliraent, yet, as the gift 
is incomplete witliout acceptance by the douee and as, in such 
case, it is saiil to be void, the donor’s right again accrues ” (2).
And this consists , with tlie Dattaka Mimnnsa, sec. iv, para. 3, 
viz.:—“ Since the word ‘ gift’ means the establishing auother’spro- 
perty,'after the previous extinction of one’s own; and another’s 
I)i'operty cannot be establislied witliout iita acceptance.” Now, 
these several extracts can, none of tliem, be reconciled with 
the notion of a vague, contingent, wholly executory- gift, such 
as the one now iu question purports to.be. The 7th, 8th, 9tii, 
and 20th clauses of the will are, oollectiTely, the gift, and 
must be read together. ■ It is impossible to read this.will and 
not perceive that there are several states and conditions under 
which the gift does not at all take effect, or (to use the English 
term) does not vest. , Here there is no question of Jnterruptioi} 
or divesting of property once given; there is no-life-estate 
in Hori Dasi; there is one description of au estate, to be tolcen 
upon inadmissible conditions and contingencies. Until the 
widow’s death, supposing Hori Dasi then, alive, nothing could 
be settled. Then, the conditional bequest is to operate.. The 
reason of a daughter’s succession is, her contributing to per­
petuate her fathei;’a race; therefore, unless the daughter;be in 
a condition 60 to contribute, she cannot claim. It. is expected 
she will have sucli issue as is competant and will live to.offer 
findiAS. The sole ground and argument is spiritual benefit,
Au unmarried daughter is preferred;, for while the married 
is a source of future spiritual benefit to. be coRferred by her 
son, the former possesses another attribute, that of. preveut- 

(J) 9 B. L, 11,, 377. .(2) Yj'aYastUa. Dnrpana, 601.
32
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1879 iiig ber father’s falling into put. By remaining unmim'ied 
H o i i i D a s i  at the age of puberty she would cause her father to fall; to 

facilitate her marriage, her father’s wealth goes to liev. A 
BRciiKiViiT OP daughter’s son gives jiinda to lus maternal grandiather; but 

the sou of a daughter’s son, or a daughter’s daughtei’j oftunot 
Cousoii,. Therefore, it is only a daughter who has, or who ift

likely to have a son, that Buooeeds; but a barren daughter, 
or a vfidowed one, is not entitled to succeed. Now, how can 
this reasoning in any wise apply to a daughter’s daughter? 
To place her in a daughtev’a position, under the same ostensible 
conditions as a daughter, is a mere futile whim, having no 
meauing or significance, a caricature of the religious scheme of 
the spiritual benefits. If for no other reason, the conditional 
gift is void for thus dealing with the ahastras.

The conditions, if my daughter’s daughter be barren or a 
aoaless widow, or ia any otherwise disentitled, she cannot become 
entitled to my estate, 7th clause, &c.; if my daughter’s 
daughter die before she have a son or be barren or a sonless 
widow, or in any otherwise disentitled, then, &c., 28th clause, 
clearly point to a disability to take, not to a divesting. They 
nre negative oouditions, as soon as the time for the events 

■liappcniug has expired, or the event has become impossible, 
the,right becomes unconditional and effective ” (1). There can 
be no right, i. e., succession, before the wife’s death, and if the 
granddaughter live, her capacity to take may be then deter­
mined. Probably there could be no divesting—iiawjVfoZoZ/ 
Bose V. RajonecJiant Mitter (2). "We say, she cannot take beoatiso 
of the character of the gift. The 8th clause of the will is de­
claratory merely, and cannot move or affect the Court of Wards; 
it does not change or hasten the period of taking; it rather 
affirms that period to be the death of the wife.

With regard to the limitation or expression txa pnttro poiitradi, 
as a description of the heritable estate which the donee is to 
take, if she take at all; all that can be said is, the etymology 
and literal construction clearly refer to a lineal Agnate succes­
sion merely; but it was open to the donee to show, by evidence 
of e::cperts and usage, or by judicial authority and precedent, 

(1) Lindley's translation of Thibaut, § 40, (2) L. K., 31. A., 113.
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that tLose worils Iiave a technical and wider siguification. 1879
No such proof, no such authority, has been brought for- How Dabi 

1 D abxward. V.TubWith regard to the remote contingent claim of Govern-S k o r u t a k t  o f  

irieut, why should the Court now make any declaration— Te/caiV Imwa™*
Doorga Persad Simjh v. Tekaitni Doorga Ronwari Coubwi.

Mr. Evans on tlie same side.—Subject to this gift of a life- 
iuterest to the widow, the estate of the testator is undisposed 
of. By Hindu law in Bengal, the whole interest of a testator 
mast, on his death, devolve on, and vest in, some living person 
or persons at once, and cannot, it ia submitted, be divested, 
except by an express gift over on the happening of a certain event 
within a life in being. If the testator does not provide some 
person by his will in wliom the estate is to vest at once, it 
will pass to his heir. In tliis case the testator does not intend 
any estate to vest ia Hori Dasi till the widow’s death; and 
eyeu at that time he intends it only to^vest in case Hori Dasi 
fulfils certain conditious or shall answer a particular description 
at that date. Tliis gift is void, because it leaves the corpus 
undisposed of, and not vested in any one till the widow’s death.'
It is as thougli a Hindu testator by will gtire aa estate for life 
to A, and after his death to B, bat B is to take only, provided 
at the death of A, B's hair shall be a yard long, or he shall 
have grown to a stature of seven feet.

The judgment of the Court was delivered by 
J a o K s o n ,  J .  (who, after shortly stating the facts of the 

case, the previous proceedings, and the position and interest 
and contention of each of the parties to the appeal, continued 
as follows) ( M c D o n e l Ii, J., concurring)

Before disposing seriatim of the several appeals, it may be 
convenient to state our opinion of what the testator intended 
by his will to effect.

Wlien Behari Lall made the will in question, he wna a man 
scarcely past the prime of life, quite capable of having fur­
ther issue, but for the moment having no living child, nor any

VOL. V.] OALOUTTA SERIES. 237

(1) ,L .R .,  6 1 . A., 149.



1379 living deaceudant exceyt a tkuglitef’s (Isiuiflitor ot very toiidor 
How X)iv!(i jesirs.

If he then diea intestate, his estnte would go to his widow, 
SiommnT OP and on her death, lijs daughter’s daughter would not tiiko, hut 

his brother Roop Lftll if theu living would bo the hoii'. J hia 
Couscii. aetermined to prevent by the exorcise of tcstiuncntiiry

power.
In can-yiug out tlvla piu'poae, ho \̂ vovided (ii'slly (or tlxs ]̂ >oa- 

sible case of issue being born to himself.
In that event, be directed thiit suoh sons, aon’a or non’a 

grandsons surviving him, should tiike according to Hindu hiw 
(ola. 2 and 4).

On failure of them, he directed that hia wife should talco Ji«- 
cordiug to Hindu law and enjoy the profits for life (cl. 5),

If daughters sliould be bovn, they, or on t\>eiv deftth, thoir 
sous were to take, after the death of the widow, accorduig to 
Hindu law (d. 6).

Here on failure of the heirs above-mentioned, the brother, if 
he survived, would have come in, had the testator so willod, 
according to Hindu law, the daughter’s daugliter boing no heir 
hut- ft’stranger.

But at this point the testator interposes his will, and divccta 
that the estate shall go especially to his daughter’s daughter 
Hori Dasi Dabi, the disposition being literally in these tcriUH ;~- 
“  Sreemutty Hori Dasi Dabi shall be owner of my proporty, 
and without dispute shall enjoy and possess tho aauio to hor 
sons and son’s sons in succession” (cl, 7).

If, however (at the'death of the widow), Hori Dasi should 
be barren, or a widow with iio living son {avira), or otherwiao 
disqualified (cefevtiug evidently to the circumstances iu which 
a daughter would not take by the Hindu law), she waa uofc to 
become the owner, but was to receive Es. 300 pur niousem for 
her life (cl. 9).

In the event of the failure of heirs previously mentioned, and 
of the disqualification of Hori Dasi, the whole of tho property 
was to pass to the Government for charitable purposes (cl. 20).

Ihe District Judge, upon the 7th clause above referred to, 
says, that he finds “ no difHculty in giving offoictto tho succos*
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sion of H'ori Dasi umlor ‘ the will ’ (page 31); ” and a little lower __
down he says:—“  It seemsj Jiowever, to lia^a heeji tlie iutention 
of the testator that Hori D;isi should have only a Ufe-interest in 
his estate, for he sets forth iu his will that she shall at her ■ death Shohbt/ihy 01S'l'ATK I'OB
transmit the estate to her descendants, nnttro poiiiradi hehm India xn

,  , ,  „ „  . , “  COUSOIL.the expression used. Ihia term, in my opinion, relers to male 
deacendant.9, aud in tUiis atteiiaptiug to regulate the auccesBion, 
it appears to me that the will ia bad, and opposed to the rule 
laid down iu the Tagore case. This provisiou is, therefore, of 
no effect and void.”

Having decided as to that point, he proceeds to consider the 
effect of ol. 20, and having set out the terms of it, he 
says:—“ Thiit is to say, that in the event of failure of any 
male heir to whom Hori is to transmit the estate at her death, 
the Government is to become the trustee for certain charitable 
j)iirposcs. Inasmuch, however, as it has been held that, the 
will so far as it goes beyond the gift of the life-iuterest to Hori 
Dasi is bad, tliis further provisiou is also null and void.”

Nowi in the first place, the Goverumout was not to take only 
or at ill), in the CYeut of failure of any male lieir of Hori, but 
iu certain circumstances, was to take instead of her. There is 
jio direction whatever tliat the Government should take on 
failure of Hori Dasi’s Hue, but only that the estate should go to 
Government iu the event of her being disq̂ ualified. The words 
of the original literally mean, as we understand them:— If 
no son or daughter be bora to me, aiid if my daughter’s 
daughter's (i. e., Hori Snei’s) decease occurs before she brings 
forth a son, or she be (when the snccessiou falls in) barren 
{avira), or otherwise disqualified, then my whole estate shall go 
to the Govevnmeut.” Tlve words iu parenthesis are i\ot in the 
original, but we consider them, to be meant, because, this, view 
liarinonizes with the 9th clause; the wordJecowe, which thî  
translation iu the paper book contains, is not, usedj, and Ve see 
110 reason to suppose that Behari Lall, who in general desired 
to follow the law, would have departed from, ihe establislied 
rule as to a daughter, that an inheritance onpe vested would not 
l>e afterwards divested by reason of her becoming auiVa-or 
otherwise.
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1879 The only case not clearly provided for in the will saeniB to 
HoMDist be this—If Hori Dasi had a son who survived her, but herself 

«> died before the widow, was it intended that the Goveniment
aEaiiKi'ABi OP should take, or was that son to take. Ou the one Iiand, neither

of the further events contemplated in the 20th clanae would 
Consoii. arisen, i. e., Hori Dasi would not have died without giv­

ing birth to a son, nor would she be disqualified at the death of 
the widow, unless sve say that death itself is included in dis­
qualification: norj, on the other hand, could Hori Dasi’s sou easily 
succeed, being a stranger, and not provided for in the will.

But we need not occupy ourselves with a case not before us.
W q have stated our impression as to wliiit Behari Lall in­

tended, and we proceed to consider whether effect can be given 
to his intentions, and whether the Court below has decided 
correctly.

"We disseut entirely from the learned Judge when he holds 
that tlie words poutradi hrame denote an attempt to limit 
the succession to Hori Dasi’s male descendants iti any manner 
opposed to the decision in the Tagore Will case [Tagore v. 
Tagore (1)] ; tlie devise and bequest to lier are contained in the 
words adhikarini Iwiheli, and the words added are merely usual 
words implying an absolute and heritable estate. If these 
words are to be interpreted iu the sense applied to them by the 
Judge, very few grants iu the Bengali language could stand, 
because the formula is one constantly used to show tliat the 
estate is to go beyond the life, and in this particular case, tlie 
sigiiifloance of it appears on comparison betweea the devise to 
Hori Dasi with that to the Avife. Of the latter it is said : She
shall become owner according to the shastras, and shall enjoy 
the prdats for her life. Of Hori Dasî  it is said slie shall 
become the owner aad shall enjoy it to her latest posterity, i, e,, 
for ever.

Puttro and poutro, no doubt, mean son and son’s son, but 
these two persons are always tlie first in tlie category of heirs, 
and, therefore, puttro poutradi may well be taken to mean heirs 
generally. Indeed the Judge’s construction was not supported 
iu this Court by Mr. Montriou.
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The facta of the Tagore ease, Tvell summarized by Mr. ________
Mayne in liis exceedingly valuable woi*k— Hindu Law and
Usage”—were as different from those of the present case as it is
possible to conceive. In that case the testator contemplated not sitoRBrARY of

S tatic  f o r
merely tlie disinheriting of his son, but the creation of a highly Inuia m 
complex and artificial system of succession, embracing a number 
of persons not in being and who very probably might never 
exist. In fact, he sought to create a "  kind of estate-tail ” 
wliolly unknown and repugnant to Hindu law.

In the case before us, the testator after giving the widow’s (or 
life) estate to his wife, gave the reversion to another person 
then in being, tliougii not in the line of succession., Thus far 
it is clear he could go. The Judicial Committee in Sreeinutty 
SoorjeHmonee Dossee v. Denolundoo Mullich (1), say, "  whatever 
may have formerly been considered the state of that law as to 
the testamentary power of Hindus over their property, that 
power has now long been recognized, and must be considei’ed as 
completely established. This being so, we are to say whether 
there is anything against public convenience, anything gener­
ally mischievous, or anything against the general principles of 
Hindu law in allowing a testator to give property, whether 
by way of remainder or by way of executory bequest (to bor­
row terms from the law of England), upon an event which is to 
happen, if at all, immediately on the close of a life in being.
Their Lordships think that there is not, that there would be 
great general inconvenience and public mischief in denying 
such a power, and that it is their duty to advise Her Majesty 
that such a power does exist.” Mr. Montriou, however, con­
tends that tliis bequest is bud, not by reason of tiie alleged limi­
tation to male heirs, but because it is imperfect and invalid as 
a gift, and is not in truth a gift at all, but au ineffectual attempt 
to alter the rule of succession and convert a stranger into an 
heir.

There was some discussion at the bar as to whether this was 
a gift subject to be divested or a gift burthened with conditions.
We have already intimated our opinion that it was not 
Behari Lall’s intention that the estate once vesting should after- 

(1) 9 Moo. I, A., 136.
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1879 wavds be ilivested. Is the gift then subjeot; to coiiditioua, or in 
Horn D*8t other words, subject to the douee having fulfillodj or beiiipj in a 

condition to fulfil, certain qualifications repugnant l;o Hindu 
Sbcbktaht o f  law ? We think not.

Mr. Moutriou with the assent of opposing counsel put in, as 
CouKoiL. ji printed paper said to be tlio coniposition

of a native genfcletnau learned in the shnstras,
I confess that it seems to me to be among the advantages for 

which the people of this country have in thcBO days to bo 
thankful, that their legal controversies, the dotorininatlon of 
their rights, and their status have passed into the domiiin of 
lawyers, instead of pundits and casuists, and in my opinion 
the case before us may very well be decidod on Uio 
authority of cases, without following Sreonatb, Achyatanund, 
njid others through the mazes of their speculations on tho 
origin and theory of gift.

But viewed merely as a case of gift interpreted by such light 
as those commentators afford, it seems to me that Hori Dasi’ a 
position may be perfectly well supported.

Tiie owner Behari Lall having to dispose of tlio owneraliip 
of, this property for all time, bestowed it in two j)arts—on hi.̂  
widow for her own life and on Hoi'i Dasi thereafter, provided 
that she answered certain stipulations, aud if not, on the Govern­
ment. Now, it might be uncertain, during the c<mtjnuiinco of 
tlie widow’s life-estate, whether Hori Dasi would answer tlio 
conditions or not, but the uncertainty would be unimportatifc, be­
cause the ownership would be for the time in tho widow. At 
her death, the ownership would have to vest in some one, but at 
that moment there need be no uncertainty wliethor Hori Dasi 
was within the prescribed conditions; if she was, she would, talcej 
if not, then the other person indicated, namely, the Government 
of whom there is never a failure, would take. But, moreover, 
the conditions themselves, far from being repugnant to Hindu 
law, are in entire accord with it, being in fact those which that 
Jaw: itself expressly imposes on a daughter, and which are not 
laid down as to the daughter’s daughter only because the law 
does not make her au heir. But now that the power of dis­
posing of ■ property by- will, founded ou establjahod custom.
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recognized first by judicial authority and since by legislation, 1879
enables a Hindu to bequeath his property to a person whom the i>asi 
shasiras would not have made his heir, surely the bequest can- ».
not be the worse because the testator in elevating the taker to S r o r b t a r t  o f  

the position which her mother would have oooupied, if she had 
lived, imposes the same qualifications as the skastras would 
have imposed on the mother.

This view of the matter coincides with the rule as laid down 
in Mr. Mayne’s work already referred to (page 340, s. 350), and 
seems to us reasonable uud right. The oouditions imposed are 
neither in violation of the fundamental principles of the Hindu 
law, nor inconsistent with the nature of the estate given.

We see no indication of a desire to iafcroduoe a new principle 
or rule of succession, but on the contrary, the testator’s desire 
being to benefit a particular person, depriving another, he 
sought to assimilate the position of the person preferred as 
closely as possible to ttat of the person through whom, if she 
had survived, the desired object would have been effected.

We think, therefore, that Behari Lall’s intention was to con­
fer on Hori Dasi, if she lived and- was qualified, an absolute 
estate, and that this object has bden effectuated; and we also 
think that the gift over to the Government in case of Hori Dasi 
not surviving or being disqualified, is perfectly good and, v^d.

We have next to consider the Judge’s order touching the 
trust fund, and we find that the District Judge, without assign­
ing any reason for it, has directed the Collector to be trustee, for 
the carrying out o f the charitable purposes specified in the 13th 
and following clauses of the will. On the other hand, he has 
refused to frame any scheme for the admLuistra,tiou o f the trust.
This is simply to deprive the persons who may be supposed to, 
have a personal interest in carrying out the wishes of the testa­
tor, without any misconduct imputed to them, and to place the, 
trust in the hands of a public servant who can have little leisure' 
to attend to it without the protection of any rules framed for 
his guidance. We can see nothing in the conduct of the widow 
which proves her to be undeserving of confidence, and, with 
reference to any supposed general want of capacity for such 
business on t\ie part of females,, we observe that provision has

33
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CoonoiL.

1879 been mado by the Iraaband, who bas associated witb her two 
Hoiu DAsi persons whom he considered capable.

». We tbiiik tbis part of fcbe Judge’s order sboiibl be set aaide,
SnonSiT OF tbat a scheme should be framed for the adraiiiistratioii of the 

w" trustj, tbiit tbe managetnent sbould be entrusted to tbe -widow 
assisted by the persons, named and with a power of iuBpoctioii 
reserved to the Collector.

It was contended by Mr. Montriou, tiiat making a declaration 
as to tbe rights of parties in such a case as the present was in 
the discretion of the Court, and that we should not make such 
declaration where tbe obvious intention of the testator was to 
defeat the rules of succession. We see, however, nothing in 
tbe will beyond a simple and valid exercise of testameiitai'y 
power, and we think the case a proper one for 'a declaratory 
decree.

Fiually as to costs, one or two questions have arisen, first as 
to the costs of Roop Lall, which, together with all the other 
costs, the Court below has ordered to be paid out of the estate.

Tbe attitude of Eoop Lall has been hostile throughout. He 
bas not merely impugned the validity, but even affirmed the 
spuriousness of tbe will, and this on two distinct occasions, in 
the Court below,

It is said on his behalf that lie ivas entitled to have the will 
which disinherited him proved ‘ ‘ in solemn form,” and that it 
was light bis costs should come out of the estate.

Now, although the objector could not in any view of the case 
bave been entitled to inherit immediately, although tbe widow’s 
life was probably at least aa good as bis, and he might, therefore, 
have never been entitled at all, yet as he and his brother were 
not on good terms, and he might have no knowledge of the 
facts, be would be quite justified in having evidence gone into 
as to the factum of the will. But tliis was actually done in the 
certificate proceedings. The will was keenly contested there, 
and the Judge decided in favor of its authenticity, Tiie evi­
dence showed tbe will to have been deposited in the Burdwan 
Kegistry office by Bebari Lall in person. It is impossible to 
believe that after this lioop Lall can have doubted in good faith 
whether the will was his brotiier’s. Assuming then that he
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knew it was really his brotiier’s will, Le chose to come into Court 
and attempted to upset the will on the gromid of its being iuoffi- Hoki Dasi 
cious and contraiy to Hindu law. In doing this> he toot liis ». 
chance like any ordinavy litigant, and we cannot see that he can SeorsSit ov 
expect any other fortune.

Oddly enough in the certificate case the petitioner (widow) 
recovered costs from him, the pleader’s fee being fixed at 
Es. 80. In these proceedings, where so far as these two pro­
perties are concerned, precisely the same question is raised, and 
his position very little improved, he is allowed his costs includ­
ing a vakil’s fee of Rs. 2,800.

We think that he should be left to pay his own costs of 
opposition. But that the costs of other parties should, as 
ordered by the Court below, come out of the estate.

The Advocate-G-eneral has applied for the costs of employ­
ing couusel (Mr. Ingram) to watcli the case in the Hooglily 
Court on the ground, as we understand, that Uoop Lall having 
insisted that the Advoeate-Q-eneral should be a party, as the 
Attorney-General would be in England, it was necessary to 
employ some person who could argue that part of the case..
We think there is some force in this. The contention on the 
part of Eoop Lall seems to us to have been an extraordinary 
one, for we may confidently say that the appearance of the 
Advocate-General aa a party has been unknown in the mofus- 
sil Courts. The application was one with which a mofussil 
pleader could hardly have been qualified to deal, and we think 
that a fee not exceeding Rs. 1,000 might have been allowed for 
instructing and retaining Mr. Ingram.

We shall, therefore, vary the decree of the Court below by 
making a declaration as to the rights of parties in conformity 
with what has been said. We shall set aside the appointment 
of the Collector as trustee, and we shall refer it to the.Pistrict 
Court to frame a proper scheme for the administration, of 
the trusts by the wido?7 for her life, subject of course to 
removal in case of misconduct or negligence, and subject to in­
spection by the Collector. We shall also reverse so much of 
the decree aa enables Roop Lall to recover his costs out of the 
estate.
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1879 We are unable to understand wliy precisely equal costa are 
® Uow6<3 to the widow and Moni LaJl (guardian of the minor), 

»• oh -whom the brunt of the suit fell, and. to E.akhal Dass and 
SnoBiiTAiiTor Seetanath, who were added as parties, but had no interest in the 

K̂DiA matter, and who took care to tell the Court so. But there is
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COONOIL, no appeal before us on this point.
Decree varied.

Before Mr. Justice Jaehsoii and Mr. Justice MaDonell.

1879 BRINDABUN CHUNDBR SIRKAR (Dbi?bndant) », DHUNUNJOY 
May 16. NUSHKUR (P la in t if f ) .*

LimtaOon—Eight o f  Occupancy—Rea Judicata—Ejectment—'Beng. Act V Ill
o f  1869, «. 21—Act VIII o f  1859, s. Act X  o f  1877, s. 13—Po*»«Mo?-y
Suit.

The plaintiff sued for a declaration of mourasi mohurari rights to certain 
land and for mesne profits, alleging that he had been vrrongfully ejected by the 
predecessors in title of the defendants. A  previous suit on the snmo cause of 
action 'vras heard and dismissed on the ground of limitation.

Held, that the present suit -was not barred (as m  judicata) under s, 2 
of Act VIII of 18S9 (corresponding with Act X  of 1877, s. 13), inasmuch as 
the first suit having been brought after the period allowed by law, the Court 
in which it was instituted was not competent to hear and determino it.

Held also, that the lower Courts were wrong in giving the plaintifi a decree 
for possession on the ground of occupancy right, he not having churned such 
relief in his plaint.
. Bijoya Debid y. Bydonafh Deb (1) followed.

Where a ryot. Laving a mere right of occupancy in certain land, has been 
wrongfully disi)osaessed by the zemindar, his suit to recover possession must 
he brought under s. 27 of Beng. Act VIII of 1869, within one year from the 
date of dispossessioni

In this suit the plaintiff claimed to recover possession of four 
holdings, with mesue profits. He based his title on pottas which 
he alleged had been granted to him in 1 2 6 2  ( 1 8 5 5 )  by the naib of 
the then proprietors , of the zemindari, Srish Chuuder Sircar and

♦ Appeal from Appellate Decree, No. 1977 of 1878, against the decree of 
H. Beverley, Esq., Additional Judge of Zilla 24-Parg»nas, dated the 7th of 
Angust 1878, affirming the decree of Baboo Brojendro Ooomar Seal, Sabordi' 
nate Judge of that District, dated the 11th of December 1877,

(1) 24 W. R., 444,


