
No. 1 is not th’e senior anandravan. We are of opinion tliat a Kanamk 
blind man is not a fit person to “be tlie kaxnavan of a tarwad, 
and tliat to permit a blind man to continue to occupy that post 
under suck circumstances as tKose disclosed in tMs ease would 
inevitably tend to tlie ruin of tiie tarwad. "We must therefore 
uphold the decree of the Subordinate Judge on this point.

Their Lordships then directed the Subordinate Judge to rec&rd 
a finding as to the truth of the allegation of plaintiS No. 1 that 
he was senior anandravan of the tarwad. But plaintiff No. 1 
having* died before the case came on for re-hearing, a decree v̂ as 
passed merely confirming the decree of the Subordinate Judge 
so far as it decreed the removal of the defendant from the post 
of karnavan.
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APPELLATE OIYIL.

Before Sir Arthur J. JT. ColUm, Chief Jmtice, and
Mr. Justice Miitinsami Ayyar.

EAM ANA.DAN (D ependant), A p p e lla n t , i889.
Jan. 7, 21.

V.  — ----------------—

EAJAG-OPALA and  othees (P laintiffs), R espondents.*’

Hindu law— Money decree against fatJier--Attachment o f ancestt'al estate.

In execution, of a money decree ancestral jjroperty of the joint iamily of the 
]udgment-debtor was attaolied. His sons sued to release tbeir interest from  attach­
ment, alleging that the judgment debt had been incurred for immoral purposes, which, 
was denied by the decree-bolder. I t  was held by the lower Courts that nothing 
more than the father’s share was liable to be attached, as the sons were not parties 
to the decree:

JTeM, that the nature of the debt should he determined, since the creditor’ s 
power to attach and sell depends on tbe father’s power to sell, which again depends 
on the nature of the debt.

Mussamui Nanomi Sabtcasin v. Modu7i Mohun (L.B., 13 I .A ., 1 ; s.c. I.L .H ., 
13 Cal., 21) discussed and followed.

S econ d  a p p e a l  against the decree of T. Kanagasabai ;Mtidaliar, 
Subcsrdinate Judge of Tanjore, in appeal , suit No, 41 of 1886, 
affirming the decree of S. Suhbayya, District Munsif of Nega- 
patatojj in original suit No. 267 of 1884.

* Second Appefil 5Tq. 405 of 1887.
45



Bamanadan Suit by the memTbers of a joint Hindu family to release tKe 
EAj4.aopALA attaohment of tlieir interest iif certain family property attached in 

execution of a money decree obtained against their father by the 
defendant in original suit No. 35 of 1883.

The plaintiffsj who were not parties to the suit of 1883, alleged 
that the decree debt had been incurred by their father “ not for 
family purposes, but borrowed by him and his brother for immoral 
pm’poses.”  The defendant pleaded that the decree was binding 
on the plaintiffs and their share of the family property.

The District Mimsif passed a decree in favor of the plaintiffs, 
and it was affirmed on appeal by the Subordinate Judge, who 
based his decision on the ground “ that the decree for which the 
disputed property had been attached was but a simple • decree 
against the father alone.”

The defendant preferred this second appeal.
Mr. Norton for appellant.
Biihmmanya Ayyar for respondents.
The arguments adduced on this second appeal appear suffi­

ciently for the purpose of this report from the judgment -of the 
Court (Collins, O.J., and Muttusami Ayyar, J.).

Ju d g m e n t .— The question for decision in this second appeal 
is whether, in the execution of a money decree against a Hindu 
father, ancestral property, in which he and his sons are jointly 
interested as co-parceners, is liable to be attached. In original 
suit E"o. 35 of 1883 the appellant obtained a decree for a sum 
of money against the respondents’ father and liis brothers, and

■ attached their joint family pro]3erty. Thereupon the respondents 
resisted the attachment on the ground that they were not parties 
to the decree, and that their interest in the family property was 
not liable to be proceeded against. But their claim petition was 
rejected without an inquiry as presented too late, and the respon­
dents then instituted this suit to obtain a release of their three- 
q[uai’ters share from attachment. The appellant’s case was that 
the decree debt was a family •> debt, that the bond sued upon was 
executed not only by the respondents’ father, but also by his 
brothers, the adult mde members of the family at the time, and 
that, at the date of the bond, the respoiidents Nos. 2 and 3 had not 
been born. The respondents contended that the debt was con­
tracted by their father for immoral purposes, and the issue recorded 
for decision was whether the property attached was liable for
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tlie decree debt. ’ But Tbotli tHe lower Courts held that, in exeou- BAMAK-AOiN 
tion o£ a money decree against the father, nothing more than the 
father’s share in,ancestral property was liable to be attached 
if the sons were not made parties to the decree, and that it was 
nnnecessary to enter upon an inquiry upon the nature of the 
debt 01̂  to consider the other questions raised by the appellant.
Though the respondents’ claim was rejected, the appellant’s pleader 
admits that the exeoution-creditor has not yet brought the pro­
perty to sale. It is argued before us that the lower Oourts were 
in error in considering that the esecution-ereditor could only 
bring to sale the father’s share in joint family j>roperty and that 
the fact of the sale not having yet taken place makes no difference.

We are of opinion that the decrees of the Courts below must 
be reversed, and that the case remanded to the Court of first 
instance for disposal on the merits. The decision of the Privy 
Coimoil in Mussctmut Nanomi Babuasin v. Modun Molmn{l)f fol­
lowed and explained by this Court in Kmiliali Beari y. Keslmva 
Shfmbaga(2), is conclusive on the point. Those decisions show 
that,* if the exeoution-creditor actually brought to sale the entire 
family estate and bargained and paid for ity the entire estate 
would pass by the Court sale, u.nless the son impugning it showed 
that the debt was immoral or vicious, and was therefore one for 
the payment of which the father had no jjower to sell it. The 
principle underlying the decision is that, if the entire ancestral 
estate was actually sold in execution of a money decree against 
the father to which the son was not a party, the interest that ’ 
passed by the Court sale was one which the father had power to 
sell with reference to the nature of the decree debt, that if the 
son showed that it was vicious or immoral, nothing more than the 
father’s interest passed, and that if the debt was a family debt, 
or an antecedent personal debt of the father for th®e payment of 
which the father was entitled to sell the son’s interest also, the 
whole estate passed by the sale. Thus the creditor’s power to, 
attach and sell depends on the father’s power to sell, which again, 
depends oa the nature of the debt. If the debt was one binding 
on the joint family as alleged by the defendant, he would be 
entitled to attach and sell the whole ancestral estate, but if on the 
othex'>h'i,nd th.e debt was vicious or immoral as alleged by the
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V.

RAJAQOrAIiA.

E a m a k ad an  plaintife, their interest would not be liable to be attached and 
sold. The fact of the sale having either taken place or not taken 
place before the sons instituted the suit cannot .“iiffect the father’s 
power to sell, or, therefore, the execution-oreditor’s power to attach 
in yiew to bring the property to sale. We set aside the decrees 
of the Courts below and remand the case to the Court oi first 
instance for disposal on the merits. Costs incurred hitherto will 
be provided for in the revised decree.
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APPELLATE CIVIL.

Before Mr. Justice Parker and Mr. Justice Bhq̂ harcL

1S89. EAMALING-AM ( P l a i n t i f f ) ,  A p p e l l a n t ,
Marchs, 13.------- ------ - i\

THIRUGNANA SAMMANDHA (Defendant), Respondent.'̂

Res jti&kaia.

C erta in  la n d  was attached and sold in  execution o f a decree a g a ins t th e  d h a r- 
B iakarta  o f a devasthanam . One c la im in g  to  be th e  la w fu l successor in  office o f 
th e  jt idgm en.t*de l)to r n o w  sued th e  purchaser fo r  a de c la ra tio n  th a t  th e  sale was 
ia v a lid  :

'EM , th e  s u it  shou ld n o t he dism issed on p ro o f th a t  th e  p la in t i f f  ha d  fa ile d  to" 
o b ta in  a d e c la ia tio n  o f h is  r ig h t  to  th e  d h a rm aka rta sh ip  ag a ins t a n o th e r c la im a n t 
to  th e  office, in, a  s u it  to  w h ic h  th e  p resent de fendant waa n o t a  p a r ty .

. A p p e a l  against the decree of S. Gopalacharyar, Subordinate 
Judge of Madura (East), in original_suit No. 21 of 1887.

Suit (1) to declare that a sale of certain properties (consisting of 
a mutt in Ramnad, a mutt in Rameswaram and an adjoining tope) 
in execution of a decree passed in original suit No. 5 of 1882 is not 
binding on thejnterest of the plaintiff, (2) to restrain the defendant 
from interfering with the properties in qnestion.

The plaint set out that the plaintiff was the duly appointed 
head of the Eameswaram mutt, and that the properties in question 
“ are properties which everybody who becomes the head of the 
“ mutt should always live upon ; but they cannot be alienated. 
“ They are not liable for the debts of any kind incurred %  the 
“ heads of the mutt.” It was further alleged that in execution 
of the decree pasised in original suit No. 5 of 1882 against one

» Appeal iTo, i O of 1888,


