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APPELLATE CIVIL.

Before Mr. Justice Muttmami Aijijar and Mr, Justice Parker, 

NAEA8IMMA (Plaintiff), Appellant, 
and

. APPALAOHAELU and aistothbr (Defe3Stdants), Eespowdet{-ts.*

Oil'll Froeedure Code—Act V I I Io f l8 5 d , n. 'li^<^Liniitatkin Aotfs—Act I X  of 1811,
soil. I I ,  art. 16—A ct X V  of sell. JJ, artft. 11, 13— Ohjeetion to execution.

A petition under s. 2-lG of the Code of Civil Procedure of 1S59, oT ĵccting’ to tlxe 
execution of the decree by the attacIimGnt of certain land on the .^oirnd that tho 
land Tsras the property of the petitioner, was Ixoard and dismissed in July 1875. In 
July 1877, within twelve years from the dispossession of tho ohjcbtor, he filed a suit 
against the decree-holder who had purchased at the exocntion sale, for the posseij- 
sion of the land held hy him as purchasor at the execution sale :

SeM; that the snit waf: not barred by limitation.

S ec o n d  a p p e a l  against the decree of J. Kelsall, District Judge of 

Vizagapatam, in appeal suit No. 337 of 1887, affirming the decree 
of K. Murtiraju, District Munsif of Yellamauchili; in original suit 
No. 364 of 1887.

This was a suit filed in July 1877 to recover a certain piece of 
land. The plaintifl claimed to he the undivided brother of the 
hushand (deceased) of defendant No. 2. Defendant No. 1 had 
obtained a decree against defendant No, 2 on a Bond in original 
suit No. 338 of 1874, and attached and purchased at the execution 
gale certain land in an agraharam village, then in the possession 
of the plaintifi and his undivided father (since deceased), whom 
he ejected in November 1875. This land was subseg^uently 
exchanged for the land now sued for, on the redistribution of 
the agraharam lands under a partition decree passed in original 
suit No. 22S of 1876, The plaintiff now impugned as collusive 
and fraudulent the proceedings in original suit No. 338 of 1874 
and the bond sued, on therein and claimed to eject defendant No, I. 

Defendant No. 2 was at!
Defendant No. 1 pleadedj inter alia} that the plaintifl' ŝ claim 

was barred by limitation by reason of his having preferred an 
objection to the attachment in execution of the decree in original

* Beooud Appeal No. 804 of 188S,
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suit No. <538 *of 1874, wliicli objection was investigated and Nahasimma 
rejected on 20tli July 1873.

Both, the Dj^trict Munsif and the Disfcriot Judge found that 
such an objection had been made under s. 246 of the Code of Civil 
Procedure of 1859, and held that the suit was aoeordingly barred 
by limitation * The District Judge discussed this question as 
follows

“ If that application had been under s. 278 of the present Civil 
Procedure and had been disallowed under s. 281, the present suit 
would be clearly barred by art. 11 of Act X V  of 1877,

But the application must have been under s. 246 of Act T i l l  
of 1859. There is nothing in the Limitation Act IX  of 1871 
which obliges a suit like the present to be brought within one 
year from the date of the order disallowing the application.

The plaintiff says that under art. 143 of the old Act and 
ft-rt. 142 of Act X V  of 1877, he has twelve years from date of 
.dispossession, which was November 1875. The suit was filed 13th 
July 1877.

“ I  consider that the case comes under art. of Act IX  of 
1871  ̂ ‘ a suit to set aside a sale in execution of the decree of a

* Act V III  of 1859, s. 246 : In the event of any claim being preferred to, or 
objection offered against tlxe sale of lands or any other immovaWe or movable 
property whioli may liave heen attached in execution ol a decree ox under any order 
for attachment passed hefore judgment, as not liable to be sold in execution of a 
decree against the defeadant^ the Court shall, subject to the proviso contained in 
the next sucoeediHg section, proceed to investigate the same -with the like powers 
as if the claimant had heen originally made a defendant to the suit, anii also ijritli 
such powers as reg;ards the sutnmoning of the original defendant as are contained 
in 3. 220. And if it shall ajjpear to the satisfaction oi the Court that ■tfa.e- land or 
other immovable or movable property was not in the possession o f  the party against 
whom execution is sought, or of some other x̂ eraon in trust for him, or in the 
occupancy of rycts or cultivators or other persona paying rent to him at the time 
when the property was attached, or that, being in the possession of the party 
himself at such time, it was so in his possession, not on his own account or as his 
own property, but on account of or in trust for some other person, the Court shall 
pass an order for releasing the said property from attachment. But if it, shall 
appear to the satisfaction of the Court that the land or other immovable or movable 
liroperty was in possession of the party against whom execution is sought, aa his 
own property and not on account of any other person, or was in the possession of 
some o^er person in trust for him, or in the occupancy of ryots or cultivators or 
other persons paying rent to him at the time when the property was attached, the 
Court shall disallow the claim. The order which may b© passed by the Ootirt under 
this session shall not be subject to appeal, but the party against whom the order 
may be given shall be at liberty to bring a suit to estahlish his ,x|ght a.i time 
within one j6>ar from the date of tie order.
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rnnmmA Oivil Ooui’i}/ and plaintiff has one year ‘ from tlie' confirmation of 
A f f a u - therefore ‘barred.”
cHAaiir. The plaintiff preferred this second appeal.

Anandacliarlu for appellant.
Mr. Michell for respondents.
The Coiu’t (Muttusami Ayyar and Parker, JJ.) delivered, the 

following
J u d g m e n t  ;— "We accept the finding that the appellant pre

ferred a claim under s. 246 of Act Y III of 1859, and that it was 
dismissed after investigation; hut we do not consider that the suit 
is barred hy limitation. In cm’ opinion, it is a suit for possession 
by virtue of title not to set aside an order, nor merely to establish 
a right. The last sentence of s. 246, which directed that a suit 
should be brought within one year to set aside an order passed 
under it, was repealed in 1871(1) and it was not re-enaoted in Act 
IX  of 1871. Article 15 of that Act, like art. 13 of the present 
Limitation Act, refers to proceedings other than a suit, while 
art. 11 of the Aot of 1877 is new, and applicable only to orders 
passed under the sections of the Oode of Oivil Procedure which 
are expressly mentioned in it. This case is governed by the 
principle laid down in Ayyasami v. Samitja{2), ISTor can we treat 
the suit as one brought to set aside a sale in execution of a decree 
of Civil Court, for the appellant was not a pai’ty to the decree in 
original suit N'o. 338 of 1874, and he is not bound to set aside the 
sale held in its execution before he can recover upon his title.

We shall, therefore, reverse the decree of the Lower Appellate 
Oom-t and remand the appeal to be heard on the merits. The 
costs will abide and follow the result.
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(1) See Act I X  oi 1871, sdied. T. (2) I .L .R ., 8 Mad., 82.


