
V. Nara'yammmi{l) it -was held tliat a tenant demanding a patta Maruthappa 
from a landlord was not under a corresponding obligation to Krishna., 
make Hs demand in writing. In Narayana v. Muni(2) it was held 
that the tender of a document containing an account of rent 
payable in the current fasli was good as a tender.

In the case before us the document tendered contained all the 
details required by Act Y III of 1865, s. 4, and was in fact a 
duplicate of the ])atta with a notice prefixed. Had the tenant 
executed a muohalka engaging to hold in the terms thereof, the 
contract would have been complete. The Judge seems to have 
been misled by the term “ copy ”  in s. 39, for a copy of a patta 
served upon a tenant under the provisions of s. 39 is in reality 
a duplicate. The question whether the tenant was bound to go 
to the zemin cutcherry to take some other document does not 
really arise. The written document tendered him fulfilled the 
conditions required by law and contained sufficient information 
for him to decide whether he would accept it or not. It is not 
pretended that he did accept it or that he executed a muchalka.
The landlord has therefore a right of suit under s. 9. The decree 
of the Courts below must be reversed and the suit remanded to the 
Coujrt of first instance. The respondent must pay appellant’s costs 
in this and in the lower appellate Court, and the costs in the Oourt 
of first instance will abide and follow the result.
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Nos. 1 AKD 8), E espondents.^ -------------- -

!Trmsfer of JProperip A et, s. 81— M anhalUng~€rediton o f copanm wy and sepm'ate 
creditors—A ct X X V I I  o f  1860— Adoptive son o f  deceased creditor— FracHcfi—
Parties to cross appeals.

Suit by the adopted son of the obligee (deceased) oi a bypotbecation bond 
to recover principal and interest due on tbe 'bond dlguinst tbe land obmpriBed 
in tbe nypotbecsation, Defendant'Ko. 1, tbe obligor of tbe bond, liad executed it as

(1) I.L .R ., 8 Mad., 1. (2) 10 Mad., 86S.
* Second Appeal No. 382 of 1S88,

37



CrOPAiA. maB.agei' of a joint Hindu iamily, of wMcTi defendant No. 2 was a 10.6011361, and for 
SamkStha rightful purposes of the family. The family su'bsequently 'became divided, 

AyYAN. hypothecated property Tvas divided between defendants ITos. 1 and 2.
Defendant No. 1 afterwards hypothecated part of his share for a private debt to 
defendant No. 3, who having sued on his hypothecation and brought the land to 
sale in execution became the purchaser.

The District Munsif passed a decree for the plaintiff, against which defendants 
Fos. 2 and 3 preferred separate appeals, the plaintiff being the sole respondent 
to each appeal. The District Judge on appeal passed a decree directing that the 
plaintifl should first proceed against all the property which was not subject to 
the hypothecation to defendant No. 3, including the share of defendant No. 2.

Defendant No. 2 preferred a second appeal joining all the other parties :
S eU , (1) that the plaintiff was under no obligation to obtain a certificate under 

Act X X V II  of I860 for the purpose of maintaining the suit;
(2) that as the plaintiff and defendant No. 3 Avere not creditors ol the 

same person having demands against the property of that person, no case for mar­
shalling arose; and consequently that the direction of the District Judge was 
wrong.

Ferciir .— Though both defendants Nos, 2 and 3 preferred separate ajspeals &om 
the original decree, they only made the plaintiff respondent, and defendjant No. 3 
omitted to ma^e the appellant before us (defendant No. 2) a party to his appeal, 
but the relief prayed for ia each appeal was that the original decree might be set
aside so far as it was in plaintiff’s favor and against each appellant.............. Having
regard to the relief claimed............we see no reason to hold that the appellant
before us was a necessary party to the appeal preferred by defendant No. 3.

S ecoi d̂  a p p e a l  against the decree of J. A, Davies, Acting District 
Judge of Tanjore, in appeal suits Nos. 117 and 140 of 1887, modi­
fying the decree of 0. Q-. Kuppusami Ayyar, District Munsif of 
Tanjore, in original suit No. 561 of 1885,

Suit to recover princijpal and interest due on a hypothecation 
bond, dated 26th May 1880, and executed Tby defendant No. 1 to 
the adoptive father (since deceased) of the plaintiff. Defendants 
Nos. 1 and 2 were members of a joint Hindu family, of which 
defendant No. 1 was the managing member; and the consider­
ation for the bond sued on̂  was a sum of Es. 1,000 borrowed by 
Mm as such for family purposes.

In January 1881 the family property was divided between 
defendants Nos. 1 and 2; part of the property comprised in the 
hypothecation bond of 25th May 1880, viz., items Nos* 1, 3, 5 
and 7 fell to the share of defendant No. 1, and part, viz,, items 
Nos. 2, 4 and 6 to that of defendant No. 2.

On 10th March 1881 defendant No. 1 executed a hypothe­
cation bond of part of his sbare, viz,, items 1 and 5, for a private 
debt to defendant No, 3, who having obtained a decree upon tli6
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iiypotlieoation 1)011(1 in, original suit No. 2 of 1884*in the Tanjore g-opjixa 
District Oourt and brotigh.t the Iiypotheeated property to sale in g^nflTHA- 
exeeution and became the purchaser. 4ttyan.

Upon these facts the District Munsif held that the plaiatiff 
was entitled to proceed against all the land comprised in his 
hypcthecation bond, viz., items Nos. 1— 7, both inolusiye, and 
decreed accordingly. Against this decree defendants Nos. 2 
and 3 preferred separate appeals, the plaintiff being made the 
sole respondent in either.

The District Judge, on appeal, referring to s. 82 of the Transfer 
of Property Act, modified the decree of the District Munsif by 
adding to it a direction as follows : “ That the plaintiff do first 
“  proceed against the property, plaint items Nos. 2, 3, 4, 6 and 
“ 7 not mortgaged to the third defendant and only after those 
“  items have proved insufficient to meet his decree-debt against 
“ the properties Nos. 1 and 6 which are mortgaged to the third 
“  defendant.”

Defendant No. 2 preferred this second appeal joining both 
the'plaintiff and defendants Nos. 1 and 3 as respondents.

Mr. Suhrammiyam for appellant.
Mama Bau and Pattahhiraniayyar for respondents.
The arguments adduced on this second appeal appear suffi­

ciently for the ]Durpose of this report from the judgment of the 
Oourt (Muttusami Ayyar and Shephard  ̂ JJ.).

J u d g m e n t . — It has been found by the Courts below that the 
defendant No. 1 executed the hypothecation bond, exhibit A, 
prior to the partition between him and defendant No. 2 in con­
sideration of money borrowed by him as managing corparcener 
on account of the marriages of defendant No. 3 and his sister.
There is evidence in support of the finding, and we must accept 
it in second appeal. The plaintiff was clearly not precluded from 
suing, as the adopted son of the obligee, to recover the ‘debt due 
under exhibit A, and he was under no obligation to obtain a 
certificate under Act X X V II of 1860 for the purpose of main­
taining the suit, nor is it shown that the partition deed, exhibit 
X , has been misconstrued on any point. The material questions 
argued before us are that the Judge was in error in altering, the 
original decree in an appeal preferred by dofendant No. 3 against 
the plaintiff so as to prejudice the appellant, defendant No, 2,
:who was not made a party to the appeal and in applyij^g
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aopAJA of tb.0 Transfer of Property Act in favor of defendant No. 3.
S am in a th a . is true tiiat though both defendants Nos. 2 and 3 preferred

ATTAN, separate appeals from the original decree, they only made the 
plaintiff respondent, and that defendant No. 3 omitted to make 
the appellant Ibefore us a party to his appeal, but the relief 
prayed for in each appeal was that the original decree might be 
set aside so far as it was in plaintiff’s favor and against each 
appellant, and so much of the property under hypothecation as 
severally belonged to him. Having regard to the relief claimed 
by each appellant before the Judge, we see no reason to hold 
that the appellant before us was a necessary party to the appeal 
preferred by defendant No, 3. It may be that before the Judge 
applied the doctrine of marshalling as between defendants Nos.
2 and 3 he should have made the former a party to the appeal and 
should have heard him also on the point; but the omission to 
do so was only an error of procedure and as the facts found are 
the same both against defendants Nos. 2 and 3 and as both ape 
parties to the second appeal before us, the question of marshalling 
may be effectually dealt with by us, and in this view the errcjr of 
procedure is immaterial. We desire, however, to consider whether 
the direction of the Judge that the plaintiif should first proceed 
against property not mortgaged to defendant No. 3 can be sup­
ported, and we reserve judgment on that point.

The judgment on the point reserved was delivered on the 8th 
day of January 1889, as follows:—

The question which we reserved for consideration when this 
appeal was heard was, whether the decision of the District Judge 
was right so far as it directed the plaintiff to proceed first against 
property not mortgaged to defendant No. 3. The facts found-to 
be established in this case are shortly these : Seven items of land 
originally belonged to a joint Hindu family which consisted of 
two O0“parceners, viz., defendants Nos. 1 and 2. In May 1880 
those items were hypothecated to the plaintiff’s father as security 
for a debt contracted by defendant No. 1, as the managing 
member, and for the benefit of the joint family. In January 
1881 the two co-parceners entered into a partition, whereby 
items 2, 4 and 6 fell to the share of the second, and items 1, 3, 5 
and 7 to the share of the first defendant. On 10th March 1881 
defendant No. 1 hypothecated items 1 and 5 to defendant No. 3 as 
SQOurity fox a debt whioh he contracted for his own use. The latter
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instituted against the former original suit No. 2 of 1884, and pur- Gopala 
chased those items at a Court sale held in execution of the decree 
which she obtained. The plaintiflE hro-ught the present suit to reooYer ayyan. 
his deht hy the sale of items 1—7, and defendant Ko. 3 con- 
tended that she was entitled to the direction given by the Judge,

The Judge relied on s. 82 of the Transfer of Property Act, hut 
that section has reference to a case of contribution, whilst the direc­
tion impugned in appeal could only be given, if it could be given 
at all̂  by way of marshalling securities under s. 81. We are of 
opinion that upon the facts found defendant No. 3 is not entitled 
to insist that the plaintii! shall first proceed against the items 
which fell to the share of defendant No. 2 so as to prejudice him.
Section 81 appears to enact as a rule of law, the equity of mar™ 
shalling securities as administered by the Court of Chancery in 
England and the principle on which it rests is that a person having 
two funds to satisfy his demand shaU not, by his election  ̂dis- 
ajipoint a party who has only one fund—Aldrich v. Cooper{\.),
But as pointed out by Lord Chancellor Eldon in ece parte 

no marshalling ought to be enforced unless the parties 
between whom it is enforced are creditors of the same person and 
have demands against the property of the same person. In esc parte 
Kendall  ̂ the question was considered as between the creditors of a 
firm which originally consisted of five partnerand the creditors 
of four of them who carried on the partnership business as surviv­
ing partners after the death of one of the five, and the creditors 
of the four insisted that the creditors of the five should be ordered 
to proceed fi.rst against the separate estate of the deceased partner 
which was aYailable to them only. After reserving judgment, 
the Lord Chancellor observed as follows : “ That' is an equity 
“ which the creditors of the four have not. I  am extremely well 
“  satisfied that a creditor having a demand against one estate only 
“  of his debtor, may in equity oonfine another creditor, having a 
“  demand against two estates of the same debtor, to make good 

his demand against that upon which he has no claim, so that he 
may go against the. other; but the proposition is perfectly 

“  different, that creditors of the four partners, having no demand 
“  against the separate estate of the deceased partner, shall compel 
“  the Ipint creditors of the five, being also joint creditors of the
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“  four, to go against the separate estate of the deceased partner. 
"Wlietlier it may be just or not, the creditors of the four have 
no other right than the four themselves would have had, and the 

“  equity of the creditors in these cases is worked out through, 
the equity •which the debtors themselves have. ’̂

In the case before us defendant No. 3 was the creditor ®f the 
defendant No. 1 and not of the joint family, and items 2, 4 and 
6, against which he insisted inter alia that the plaintiff should first 
proceed did not belong to his debtor, but belonged to defendant 
No. 2. Defendant No. 1 had no equity to insist that the plaintiff 
should first proceed against the separate property of defendant 
No. 2 in order to save his own separate estate. The direction 
given by the Judge is therefore bad in law, so far as it relates to 
items 2, 4 and 6, which fell to the share of defendant No. 2 and 
the decree appealed against is hereby modified by excluding those 
items from the direction embodied in the decree. The decree is 
confirmed in other respects, and the third respondent will pay -^e 
appellant the costs of this appeal. Eespbndents will bear their 
own costs in this Court.

1888. 
Nov. 20.

APPELLATE OIYIL-FULL BENCH.

Before Sir Arthur J. S . \OoUim, K t, Chief Justice, Mr, Justice 
Kernan  ̂Mr, Justice Muttusami Aytjar, and Mr, Justice Parker,

E A M A N A D A N  (D efendajstt N o. 1), A p p e l l a n t ,

V.

E A N Q -A M M A L  (P l a in t if p ) , E e s p o n d e n t .^

Sindu lav)— M gM  of a widow to reside in thefamilp dwelling-house— Sale o f  dif)eUing- 
house in exemtioh o f  a decree obtained against the managing memhers of fam ily  
on a debt incurred fo r  family purposes.

A  house, 'being ancestral property of a Hindu family, was sold in execution of 
a decree by whioli the decree-amoimt was constituted a charge on such, property* 
The deht sued on had heen incurred for the benefit of the family by the coparceners 
for the time being, but since the death of such coparceners’ father:

Seld^ the -wido'w of the latter -who resided in the said house during her husbandiS 
lifetime was not entitled as against a purchaser for value in good faith under such, 
decree (but m th notice that she resided and during her husband's life had resided

Second Appeal No. 40S of 1886,


