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Civil Prosedure Gode, s. - 2, 268, 272— Official Trustees' A ct {XVJJ o f  l8Q4)— FuUie 
officer— Attachment iy  notice.

A  decree against a married woman, provided tliat the amount due under it should 
be payable out of the separate estate of the judgment-debtor. The judgment- 
debtor was entitled to a life-intereat in certain triist fumia under a settlement of 
wHdi the Official Trustee was the trustee. The d^cree-holder proceeded to execute 
his decree against this life-interest by notice to the Official Trustee under s. 272 
of the Code of Civil Procedure, but there were no funds in the hands of the Offipal 
Trustee which would have been attachable under s. 268. The decree-holder now 
applied that the life-interest might be sold :

that the interest of the judgment-debtor was not validly attached.
Semhle:  The Official Trustee is a pubLio officer wthln the meaning of s. 2 of 

_ the Civil Procedure Code.

A p :plica .t io n  for tlie sale, in exeoution of a decree for Rs. 1,170, 
of fhe life-interest of a judgment-de'btor under p, post-nuptial 
settlement, dated 19th. September 1873, of wHoh the Official 
Trustee of Madras was the trustee.

The decree sought to be executed as above was passed in a suit 
brought by Abdul Lateef upon a promissory note, dated 27th 
January 1879, against Mrs. Doutre, the defendant, and the decree 
provided that the said amount should be payable from and* out 
of the separate estate of the j udgment-debtor.

By the post-nuptial settlement, referred to above, it was prq̂  
vided, inter alia, that the income of certain trust funds should be 
paid to Mrs. Boutre for her sole and separate use without power 
of anticipation by her, and the Official Trustee of Madras was 
appointed trustee of the settlement. ‘ The husband died bn 30th. 
July 1886. On 26th November 1886 Mrs. Doutre borrowed 
Venkatesa Ohetti the sum of Bs. 3,000 and as security for ĥe 
loan executed to him an instrument charging her lifS-interest:

♦ Civil Suit No. 65 of. 1882.



under tiie alDOve settlemsnt, and gave Hm a power-of-attoriie^ to Aebhl 
receive tlie income of tlie trust funds from tlie Official Trustee:
Tlie instrument of oliarge and tlie power-of-attorney were duly 
presented to and registered I37 tlie Official Trustee. On 15tli 
January 1889 tlie decree-holder proceeded to execute his decree 
under s. 272 of tlie Civil Procedure Code hy attacliment of the 
judgment-dehtor’s interest in the trust funds above referred to,
•and served notice as provided in that section on the Official 
Trustee. There were no funds in the hands of the Official Trustee 
which would have laeen available for attachment imder a. 268.

Mr. W. Grant ^now moved for an order to sell the interest of 
the judgment-dehtor as above.

The Official Trustee (Mr. Wedderbimi) contra.
The attachment by notice is bad, for the Official Trustee is not 

a public officer. He can only be appointed trustee with his 
consent (Act X V II of 1864, ss. 8, 10 ), and his duties are not 
public, but private ; and he is governed by the terms of The 
Married Woman’s Property Act—Act III  of 1874—of which 
s. 6 .only creates an exception. In the present case the Official 
'Trustee was appointed trustee of the defendant’s marriage settle­
ment by deed. In Shahe'bzadee ShaJmmJiah Begum v. Fergimon{l) 
the question was merely whether the Official Trustee was entitled 
to notice of suit and it was not necessary to decide the present 
‘question, for whether he was a public officer or not, he was not 
-entitled to notice in that case. I f the order sought is granted it 
must be made, subject to the powers of advancement for children,
Ac., contained in the deed.

The further arguments adduced in this case appear sufficiently 
tor the purpose of this report from thie judgment of Mr. Justice 
Shephard.

J u d g m e n t .—The decree-holder, having obtained an order which- 
purports to-be made nnder s. 272 of the Civil Procedure Code,
;applieS to have the defendant’s interest in property in the hands 
of the Official Trustee sold in. satisfaction of his decree. I  under­
stand that the defendant, who is a widow*, is entitled under â fios#- 
ttuptial settlement to which she, her late husband, and the OMci^l 
Ti^stee were parties, to a life-interest in property con^stiil^ of* 
immovable property and 0 t)teniment piaper held by tJie-

VOL. X n .] MADRAS SERIES. 251

(1) L1/.B., 7 Gaî , #9,
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A bdul Trustee; and I am also informed that on tiie date of tlie above-
liATEBF jjj0jî ionGd order there were no funds in the hands of the Official
Dotjtbe Trustee available for attachment under s. 268, The decree-holder

is therefore desirous of selling the life-interest of the defendant, 
subject, however, to a mortgage upon it effected by her, and with 
that view he has obtained an order under s. 272.

The Official Trustee, who appeared in person, took exception 
to this proceeding, submitting in the first instance that he was 
not a public officer within the meaning of s. 272, or rather within 
the meaning of that term as defined in s. 2, The question is 
whether he is an officer remunerated by feeŝ  or commission for 
the performance of a public duty. Having regard to the con­
siderations mentioned by Gimningham, J,, in a case where the 
right to notice of suit under s. 424 of the Code was under discus­
sion, I  am of opinion that the Official Trustee is a public officer. 
SJiahehzadee Shahimshah Begum v. FergmsoniV), Ananthamman v. 
Bamasami(2). The mere fact that he is not generally bound to 
undertake trusts cannot in my opinion affect the nature of the 
duties in respect of a trust that he does undertake. The next 
question is whether the mode of attachment adopted by the decree- , 
holder is applicable to a case where the whole interest of the bene­
ficiary, and not money actually payable or likely to become payable 
to him, is sought to be affected. There is distinct authority on 
this point which I  think I  ought to follow. The ease to which I  
refer arose under the provision of the Code of 1859, s. 237 of which 
is similar to s. 272 of the present Code. By means of a notice 
given under s. 237 to the Collector, a decree-holder attached the 
debtor’s share in a sum which he and another were entitled to 
receive by way of malikana rights annually as compensation for 
certain rights in lakhiraj lands which had been extinguished; as 
against a subsequent mortgagee of the debtor's rights it held 
that the attachment could not prevail, and the reason of the 
decision was that an attachment under s. 237 was only good so 
far as it related, to any specific amount which might be set forth: 
in the request as being then payable or likely to become payable 
to the defendant, and that it was not applicable to a right to"" 
feoeive money for ever as in the case before the Qomi—N'ilkmh 
Bey V .  JSurro Soonderee Dossee{3) as to wMoh see also SaUimi
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Sossein v. Luokhi Bmn(Ji). It was further observed in the 
former of tliese oases that though it might Tbe doubtful whether 
the attachment should proceed under s. 235 ,or 236, in either case 
the defendant himself to whom the money was payable would 
be entitled to notice. I  think that this construction of the section 
is the righ.t one. In tbe present ease there is no reason to doubt 
that  ̂the judgment-debtor has an interest in the property held by 
the Official Trustee  ̂which may be attached and sold ; but I  must 
hold tliat her interest was not validly attached by the notice given 
to the Official Trustee under s. 272, and that therefore there can 
at present be no order for sale.

Aedx'l
L ateep

V,
i’JourRS!,-

APPBLLATE CIYIL.

Before Sir Arthur J. H. Collins, Kt., Ghief Justicê  and 
Mr. Justice Parker.,

MAEUTHAPPA (PiiAiNTiPF), A p p e l l a n t ,

V.

KBTSHNA ( D efbn dajsti') ,  E e s p o n d e n t .' '̂

Befit Recovery A ct (Madras)— A ct T i l l  of 1866, ss. 7, 9, 39— Gop^ o f  
patta— Tender.

A landholder tendered to his tenant a notice stating that his patla, of which the 
particulars were given, had heen prepared and calling on him to come within a 
month to the zemia cutcherry to fetch the patta and execute the mmhalka:

S eld , that there was sufficient tender of a patta to support a suit under s. 9 of 
the Madras Eent Eecovery Act.

A p p e a l  against the decree of W. E. Qrahame, Acting District 
Judge of TinneveUy  ̂ in appeal suit No. 174 of 1888, affirming 
the decree of E. 0. Eansom, Acting Head Assistant Collector of 
Tinnevelly, in summary suit No. 13 of 1887.

Summary suit by the Zemindar of XTttumalai under Madras 
Rent Beoovery Act, s. 9, to enforce acoeptanoe by Ms tenant of 
a patta.

The only issue in this case was “  whether the patta on which 
the suit is based, or a oopy of it, was tendered to the defendant 
in adoordanoe with the requirements of the Eent Eeooyejy Act,”

1889. 
Feb. 7 ,1 5 .

<1) 10 Oal., 621. Second Appeal Ho. 1152 of 1888.


