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JupemeNT i—Although the documents are styled releases, we Rzrerexcs
are of opinion that they are really instruments of partition. Uﬁfﬁfiﬁw
The parties pubport to be co-owners of the property and in
that capacity agree to divide the property in severalty.
This arrangement falls within the definition of  instrument of

partition ** in clause 11, 8. 3 of the Stamp Act.

APPELLATE CRIMINAL.

Before My, Justice Muttusumi Ayyar and My, Justice Parker.

QUEEN-EMPRESS 1889,

2. Feb. 11.

SOBHANADRIL*

Criminal Procedure Code, 5. 195—Sanction to prosecute—Registration Aet—det 11T
* of 1871, ss. 34, 35, 41—Forged document—Registered by Sub-Registrar.

A md¥tgagor was charged with making a fraudulent alteration in his mortgege-
deed which was then registered by a Sub-Registrar:

Held, that the sanction of the Sub-Registrar was not necessary for a prosecution
on a charge of forgery.

Venkatachala in ve (LL.R., 10 'Mad,, 154,) Queen-Empress v. Subbe (1.L.R.,
11 Mad., 3) explained.

Case veported for the orders of the High Court by W. A,
Happell, District Magistrate of Godévari, under s. 438 of the
Code of Criminal Procedure.

Rallabhandi Sobhanadri was charged in the Court of the
Sub-Magistrate of Kothapetta with committing forgery by
fraudulently altering a mortgage-deed. The ~mortgage-deed
was subsequently registered. The question arose whether the
Magistrate had jurisdiction to take cognizance of the offence for
want of sanction ander s. 195 of the Code of Criminal Procedure.

The case was stated as follows i— ) '

““The complainant, Tadigadapa Gopalakrishnamma, who attested -
a mortgage-deed executed by the accused Rallabhandi Sobhanadyi,
on 30th October 1888 in favor of Vogeti Ramakrishnayya, asserts
that, after the deed was executed but before it was registered, the

- * Criminal Revision Case No. 34 of 1889.
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accused struck out the words ‘ Ladigadapa Gopalakrishnamma
Garw’s inam,” and inserted the words ¢ my inam fleld ’ instead,
that he did so with o dishonest intention, viz., to assert his claim to
field 557 which belonged to the complainant, and that he thereby
committed forgery. This mortgage-deed has been registered by
the Kothapstta Sub-Registrar; and if a Sub-Registrar is & Court
within the meaning of s, 195 of the Code of Criminal Procedme
then the Sub-Magistrate had no power to entertain the complaint
without the Sub-Registrar’s sanction. -

“In 1881 Mr. Justice Innes decided that a Sub-Registrar is
not a Court (see Weir’s Criminal Rulings, 1882, page 400). A few
years later a Divisional Bench of the High Courtin Queen-Empress
v. Subba(l) decided that a Sub-Registrar is not a Court. In 1886
another Divisional Bench of the igh Court in Venkatackala in
re(2) decided that a Sub-Registrar is a Court. The latest vuling,
however, is that of the Bombay High Courtin Queen- Empress v.
Tulja(8), and they ruled that a Sub-Registrar is not a Court within
the meaning of . 195 of the Code of Criminal Procedure. ¥y
own opinion is that & Sub-Registrar is not a Court. 'That was the
opinion I held in 1886 and which I communicated to the Maya-
varam Sub-Magistrate, who, in consequence, committed a certain
forgery case to the Tanjore Sessions ; but that opinion was over- .
ruled by Brandt and Parker, JJ.,in in re Venkatachala. Their
Tuling, though the latest passed by the Madras High Court is
opposed to two previous rulings of the same Court and to a ruling
of the Bombay High Court. I therefore request that the question
be referred to the High Court for an authoritative ruling.”

Counsel were not instructed.

The further facts appear from the judgment of the Court
(Muttusami Ayyar and Parker, JJ.).

JunaemenT.—The decision of Turner, CJ., and Hutchins, J.,
now reported in Queen-Empress v. Subba(3), was not overlooked in
the case én re Vencatachala(2), but the ground on which it was.
distinguished was that in the earlier case, the Sub-Registrar was
acting under part VI (ss. 34-35) of the Registration Aot and in

the latter case under part VIII (s. 41).

(1) LL.R., 11 Mad., 3. (2) LL.R., 10 Mad., 154,
() LL.R, 11 Mad., 3,
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In the former case, the Sub-Registrar could not determine
whether or not the document was executed, and if execution was
denied, he was obliged to refuse registration. The document
could hardly therefore be said to be given in evidence before him
by a party to any proceeding ; whereas in the latter case (that of
a will), s. 41 makes it incumbent upon the Sub-Registrar to satisfy
himself that the document has been 1eally executed by the testator,
and the docament has to be given in evidence before him in a
proceedmg in which the Sub-Registrar has to determine whether
it shall or shall not be registered. A Sub-Registrar acting under
8, 41 is exercising similar powers to a Registrar acting under
8s. 73~75, as to which see High Court Proceedings, 12¢h May 1881,
No.962(1). 'We think, therefore, the Joint Magistrate is in error
in saying that the two rulings of this Court are in confliet, though
wo agree with him that in the case under reference the sanction
of the Sub-Registrar is not necessary. The Bombay case, Quecn-
Empress v. Tulja(2), is no doubt in conflict with the Madras
decision in in re Venkatachala, it may be well if the point again
arise’ that the question should be reconsidered.

APPELLATE CIVIL—FULI. BENCH.

Before Sir Arvthur J. H. Collins, K¢., Chicf Justice, and Mr. Justice
Muttusami Ayyar, Mr. Justice Parker and Mr. Justice
Wilkinson. -

REFERENCE UNDER 5. 89 or Aor V oF 1882, #

Forest Aci—Aot V of 1882 (Madras), s, 8~ Tree patiar—Occupier of land.

The holder of & tree patia is o Enown oceupier of land within the mesning of
s. 6 of the Madras Forest Act.

Casz stated for the opinion of the High Court by G. MacWatters,
Collector of Salem, under s. 39 of the Madras Forest Act.

This case depended on the eonstruction of the last clanse of

8. 6 of the Madras Forest Act. The question referred was whether

Madhava Rau and eéleven others, who held a joint patfe with him

of cefta,in tamarind trees, were entitled to be served with a notice

(1) Weir's Criminal Ruﬁngs, 3rd ed., p. 844.  (2) L.L.RB., 12 Bom., 36.
* Referred Case No. 3 of 1887,
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