
IjTASjAspA applied to the present case, and that therefore the decree
ManjIpva District Judge, though passed on wrong gronnds, may

he sustained. We modifj the decree Tby allo'Rdng the plaintiff 
further interest at the rate of 6 per cent, from date of decree till 
date of payment, and otherwise dismiss the appeal with costs,
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A P P E L LA TE  CIYJI;— EULL BENCH.

Before Mr. Justice Kernan, Mr. Justice MuUu&ami Ayijar^
Mr. Justice Parker and Mr. Justice Wilkimon.

1888. Y E N K A T A  (P la in tif i ') , A p p e lla n t  rw S .A . 1140 oi? 1886 ,
Sept. 7. ^
O ct. 23, a n d

O H E N G r A D U  a n d  o t h e r s  ( D e p e n d a n t s ) , E e s p o n d e n t s .

M U N T J S A M X  ( P l a in t if f ) , A p p e l l a n t  i n  S .A . 1141 oe 1886 ,

and

M TJN IG -AD TJ a n d  o t h e e s  ( D e p e n d a n t s ), R e s p o n d e n t s .

V E N K A T A  (P l a i n t i f f ), A p p e l l a n t  m S.A. 1142 o f  1886,

and

B A T J T H U  B E D D I  a n d  o th e h s  ( D e p e n d a n t s ), E e s p o n d b n t s .*^

Limitation Act—Act X V  of  1877, s. 6, sok. I I ,  arts. 12, 95—Revenue Recomvy A ct 
{Madras)—Madras Aet I I  of 1864, 59—Suit to set aside a sale for arrears o f
revmw— Frmid.-~LimUatio?i.

S u it, ia  J u ly  1885, to  set aside a sale o f la n d  o f th e  p la in t if f ,  so ld  in  J u ly  1884 
as i f  fo r  arrears o f revenue nnde r A e t I I  o f 1864 (M adras), on  th e  g ro u n d  th a t  
th e  sale ha d  heen h ro u g h t ahout h y  fra u d  and co llus ion  hefcween th o  purohasor and 
the  v illa g e  o ffice rs ; th e  lA a in tiO  had know ledge o f th e  alleged fra u d  m ore th a n  s ix  
m onths be fore s u i t :

jffeM, th a t the  la w  o f lim ita t io n  appKcable to  th o  ease was s. 59 o f A c t  I f  o f  
1864, and n o t s. 96 o f th e  L im ita t io n  Act, and th a t th e  s u it m s  the re fo re  barred.

Venkatapathi v . Suirarmnya { I .L .R , ,  9 M ad ,, 457) explained, Baij Nath Sahu 
T. Lala Sital Prasad (2 B .L .E . ,  F u l l  Bench., 1), and Zah Moharufs la l  y . The 
Secretary of State for India ( U .R . ,  11, Oal., 200} considered,

Sbcokb appeal, No. 1140 of 1886, against the decree of H. T. 
Knox, Acting District Judge of North Arcot, in appeal suit

* Second Appeals Nos. H40 to 1142 of 1886.



No. 97 of 1886, affirming the decree of T. Sami Rau, District Veotcata 
Munsif of OMttore, in original suit Ko. 273 .of 1885 * Chengadu

This was a suit'to set aside a sale for arrears of revenue under &o. 
Madras Revenue Becovery Act, Act II  of 1864.

The plaintiff’s brother acquired the land in question from the 
first defendant and died. After his death the plaintiff succeeded 
to his "brother and entered into enjoyment of the land and paid 
the Q-pvernment kist thereon, but the patta remained in the name 
of defendant Ko. 1. On the 18th July 1884 the land was sold 
for arrears of revenue accrued due in respect of other lands of 
defendant No. 1, and purchased by defendant No. 2, who obtained 
a certificate of sale on 1st September. According to the allega
tions of the plaintiff, the sale was fraudulently brought about 
by defendant No. 2 in collusion with the karnam and monigar 
of the village; there was at the date of the sale no arrear of 
revenue due on the land, and neither the plaintiff nor defendant 
No. 1 was served with notice to pay any sum by way of revenue.
It"was further alleged that the, sale was not duly proclaimed and 
various irregularities were committed with reference to it.

The plaintiff took proceedings linder s. 38 of the Eevenue 
Recovery Act, and the sale was set aside by the Deputy Collector 
on 28th January 1885. The Collector, however, reversed this deci
sion on 26th March 1885.

The plaint in the suit was filed in the District Munsif's Court 
on 10th July 1886, the Secretary of State being joined as defendant 
No. 3. Defendant No. 1 was ex'^arte. Defendant No. 2 pleaded, 
inter alia, that the plaintiff’s suit was barred by s. 69 t  of Madras 
Act II  of 1864, that the Deputy Collector had no authority to 
cancel the sale, that the plaintiff’s application to cancel the sale 
was of no effect, and that s. 14 of the Limitation Act X Y  of 1877 
had no application to this suit. It was contended for defendant 
No. 3 also, that the suit was barred by s. 59 of Madras Act II  of 
1864 f that the Deputy Collector’s action in annulling the sale

* Seeond Appeals Nos. 1141 and 1142 -were similaT to Second Appeal KTo. H40 
of 1886.

f  “ Nothing contamed in tHs Act shall he held to prevent parties deemiag 
themselves aggrieved hy any proceedings under this Act, except as hereiah f̂ore 
provided, from applying to the Civil Courts for redress : provided that Oivil Courts 
shall not take cognizance of any suit instituted hy saeh parties for a,iiy euoh cause 
of action, unless such suit shall be instituted ■within six months froni the time at 
which the cause of action arose.”
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Ybwcita was tiUm m s ,  and that bis decision was rightly reversed by tlie
OnJiiDf, Collector on appeal. ' ^

&c. Both the District Munsif and the District Judge held that the
suit was barred by the law of limitation in s. 69 of the Bevenue
Eecovery Aet.

The District Jndge observed :
“  It is no doabt the case that the plaintiffs and the Revenue 

Officers, who first dealt with the application, and the defeB d̂ants, 
who appealed to the Collector, had an erroneous idea that the 
Collector had power to set the sale aside, and that the plaintiffs 
were doing their best to bring their grievance before the proper 
tribunal. Still the defendants cannot be prevented from pleading 
the limitation which has arisen in their faror by the common 
mistake of the parties, which has resulted in the discovery by the 
plaintiffs of the proper Court, when it is too late for that Court to 
investigate their case.”

The plaintiff preferred this second appeal.
Mr, Kern an for appellant relied on Venkatapathi v. Subra- 

■mumja{\), and argued that the limitation bar was saved by''s. 96 of 
the Limitation Act, which was not excluded by the Eevenue 
Eeoovery Act, and cited Qolap Ohand MowMckha v. KrisMo 
Ohunder JDass Biswas(2), N'ijahutoola v. Wazir Ali(^)^ and Qura- 
charya v. The President of the Belgawn Town MumcipaUties(i).

The Qovermnent JPIeader (Mr, JPowell) and Bliaahyam Ayymgar 
for respondents.

The Court (Parker and Wilkinson, JJ.) made the following 
Order of Beference to the Full Bench :

The plaint lands were acq[uired by plaintiff’s iiiidiYided 
brother  ̂ Kristna Reddi, but the patta was allowed to remain 
in the name of defendant No. 1. After the death of Kristna 
Beddi, the plaintiff continued to pay kist for the lands, but for 
an arrear which accrued upon other land in the patta of defend
ant No. 1 these lands were attached and sold under the Bevenue 
Recovery Act. There can be no doubt as to their liability to 
be so sold, standing as they did in the patta of defendant No. 1, 
but plaintiff seeks relief on the ground that defendant No. 2, thes 
purchaser, has colluded with defendant No. 1, and the monigar 
and kamam of the village in order to deprive him of the land,

(1) 9 Mad., 457. (2) I.L .E ., 5 Cal., 314. ’
(3) I .L .E ., 8 Cal., 910. (4) I.L.R., 8 Bom., 52^.
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Tlie sale took place on 18th July 1884; tlie sale certificate Venkata 
was granted tliG defendant No. 2 on 1st September 1884; the ch33n»adxj 
Deputy Collector purported to set aside the sale on 28th January 
1885, but his order.was reversed by the Collector on 25th March 
1885, Notice of suit under s. 424 of the Civil Procedxu'e Code 
was g-iven to the Collector on 10th April 1885, and the suit was 
finally Ibrought on 16th July 1886.

The Courts below found that the suit was barred under s. 59,
Act II  oTt 1864, and that the time ran from the date of the sale- 
(18th July 1884). Appellant’s counsel contends that the suit 
is to' set aside the sale on the ground of fraud; that the suit is 
governed by art. 95, sch. II  of the Limitation Act and refers to 
Venkatapathi v. 8uh;amamja as a conclusive authority.

The facts of that case appear to have been exactly similar to 
the present, but the point argued before the Bench which decided 
that second appeal jseems to have been whether art. 12 or art. 95 . 
of the Limitation Act applied. It appears to have been assumed 
in' second appeal that the provisions of the general Limitation 
Act wer.6 appHoable, and there is nothing to show that the point 
was taken that the shorter limitation provided by the special 
law was the one which would apply. The point was, it is true, 
taken in the Courts below; the District Munsif holding* that 
even if the limitation of s. 59 of the Bevenue Eecovery Act 
did not apply, the suit was barred under art. 12, while the Subor
dinate Judge was of the same opinion and considered it unneces
sary to decide whether s. 59 of the Bevenue Beoovery Act barred 
the suit. The plaintiff appealed, but there is nothing to show,that 
the respondent in second appeal relied upon s. 59, Act I I  of 1864, 
or that the point was argued.

"We do not .feel any doubt that the plaintiff is _ a , “ party , 
deeming himself aggrieved by proceedings under , the Bevenue 
Beoovery Act,”  and therefore under the provisions of s. 59 should 
sue within sik  montihs from the time at which the cause of action 
arose, '

Act II  of 1864 is a local law appHoable to the recoyery of 
arcears of revenue in the Madras Presidency, and s. 6 of; the 
general,Limitation Act deela-res that when a period of limitation 
is "spe'cially prescribed, by such a law for any suit, appe^ or, 
apj)lioation, nothing in the general Limitation Act shall aflaot or 
alter the period so prescribed. The oases, that have been ̂ (jnoted
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V e n k a t a  Bar merely go to show that the provisions of the general
C h e n g a d u  Limitation Aet are to be applied in oomputing Buoh period, but 

&c. are not authorities for the alteration of such period. Reference 
under Forest Act V 0/1882(1), Gohp Chand Nowluekka v. Krishto 
Ohmder Dass Biswas, Wijahufoola v. Wazir All, Cruracharya v. The 
President of the Belgaim Toion Municipalities.

Were it not for the decision in Venhatapathi v. Subramanya, 
we should have had no hesitation in dismissing this second̂  aj p̂eal, 
especially as we find that in a later case, Yellmja v. Viraya{2), 
a suit to redress a grievance caused by proceedings under Act II  
of 1864 has been held to be barred under s. 59, but the point is 
an important one, and inasmuch as the decision in YenhatapatM v. 
Suhramcmya lays down in terms that, such suits such as the present 
are governed by art, 95, sch. I I  of the general Limitation Act, we 
will refer to the Full Bench the question “ Is the suit governed 
by the special limitation prescribed in s, 59, Act II  of 1864, or 
by the provisions of the general Limitation Act ? ”

Mr. Kermn for appellant.
The ease is governed by art, 95, sch. II of the Limitatic/n Act, 

See Venhatapathi v. 8ubramamja, which governs the present ■ 
case. The cases cited before the Division Bench show that not
withstanding the special period of limitation prescribed by special 
Acts the Courts have applied the provisions of the Limitation Act 
so as to extend the period beyond the specified time; similarly 
the Court should apply the general provisions of the Limitation 
Act relating to fraud to the Revenue Recovery Act. Section 69, 
Eevenue Recovery Act, does not apply to the case because the 
plaintiff was not a “ party within this section. The word party 
denotes a plaintiff or defendant and present before the Court in the 
proceeding—such as a defaulter, see s. 6̂  Revenue 'Recovery Act 
—a destrainer or tenant paying arrears, s. 11, or claimant under 
0.17. The legislature would have used the word  ̂persons ’ if its 
intention was to give the section the more general SQope.

Section 59, Revenue Recovery Act, does not apply because the 
proceedings were not taken under the Act. No notice Was given 
to plaintiff or first defendant. No proclamation of sale was 
made. The steps to be taken under the Revenue Recovery ̂ ot 
wei© not taken. The sale was held secretly. See also Baij
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Naih 8aJm v. Lalci Siial Prasacl(l), -Lala Moharuh Lai v. The Becre- Yenka.ta
tary of State for India{2), Sadhusaran Singh v. PancMeo Zal{S), chengadc,
Bhoohtin Chunder Sen v. Soonder Surma Mozoomdar(4)  ̂ in 
■wHcli it was held tliat non-compliance 'witli s. 6, Act X I  of 1859, 
was not a mere irregularity Tbut tliat Bale was null and void. See 
also distinction between s. 59 and s, 60 of Revenue Recovery Act.
Tiie former refers to proceedings under tlie Act, the latter to 
anything, done or j>u}']}ortmg to he done under the A ct; from which 
it should he inferred that Legislature in s. 59 contemplated pro
ceedings validly and regularly held under Act and not to ooloraMe 
proceedings as in s. 60, See also Standing Order of the Board of 
.Eevenue, No. 109.*

T/ie Government Pleader (Mr. Powell), and Blmhyam Aifyangar 
for the respondents oontra.

The further arguments adduced in this case appear suj66.oiently 
for the purpose of this report from the judgment of Muttusami 
Ayyar, J.

Miiftusami Ayym\ J.—This is a reference to the Full Bench, 
and the facts which have given rise to it are shortly these. The 
land, forming the subject of this litigation, originally belonged to 
the plaintiff’s undivided brother, Krishna Eeddi, and upon bis 
death it vested in the plaintiff by right of survivorship. The 
patta relating to it, however, stood in the name of the first 
defendant, Mala Ohengadu, and the land was sold under Act II 
of 1864 for arrears of revenue which accrued upon some other 
land included in the same patta but belonging to Ohengadu.

The sale took place on the 18fch July 1884, and the present 
suit to set it aside was brought on the 16th July 1885. The 
ground of claim was that the second defendant, the puroh^er, 
colluded with the karnam and the monigar of the village and 
fraudulently brought about the sale, in order to deprive the

(1) 2 B . r ^ ,  Fitll Bench, 1.- (2) I .t i .E ., 11 Cal., 200.
(3) I.L .E ., l i  Cal., 1. (4) I .L .E ., 3 Gal, 300.

It is -aiKiesu’able that lanots transferred hy a registered holder, hoiivever in
formally, to another party, and on which no arrears ate due, should bo sold fpr 
arrears of revenue due hy the registered holder on other lands -which are Jibi 
brought to sale. OoUectprs are directed not to sell lands in possession of alienees, 
until all fhe otter lands and property ia possession of the registered holder ate first. 
s0jdu»less the airte due is caused hy the default of the alienee. Whether 
lands to he sold are in the possession of the registered holder or not, and whether 
the afrear is, due by the registered holder or by the alienee on the portion; alienated, 
ahouljd he â certaiafied by lo,calin<itiiry. '
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7EKKATA plaintiff of his land. The plaint stated that the second defendant
CHESGitJt’ plaintifi’s enemy, that the assessment due on the land in

&c. ' dispute for fasli 1291 was not in arrear, that it was sold for 
arrears amounting to Es. 4-6-2 due hy the pattadar on sonae other 
land, and that it was purchased for Bs. 12-4-0, whilst it was 
worth Bs. 200, It was alleged further that neither the pattadar nor 
the plaintiff was served with notice to pay the arrears, that the sale 
was not duly proclaimed, that it was held secretly, and that the 
proTisions of Act II  of 1864 were not duly complied with. The 
defendants pleaded, inter alia, limitation in har of the claim and 
relied on s. 59 of the Eevenue Eecovery Act. The District 
Munsif, and on appeal, the District Judge upheld the contention 
and the plaintiff preferred a second appeal" from their decision. 
The Divisional Bench that heard the second appeal alluded to the 
decision in VenkatqpatM v. Sulranicmyâ  and observing that it laid 
down in terms that such suits as the present were governed by art. 
95, soh. II of the general Limitation Act, referred to the Full 
Bench the following question

“ Is the suit governed hy the special.limitation prescribed in 
s. 59, Act I I  of 1864, or by the provisions of the general Limit
ation Act ? ”

It ia contended for the appellant that s. 59 of Act I I  of 1864 
is not applicable to oases of fraud, and it can only apply when the 
procedure prescribed by the Act has been duly followed and Vhen 
the sale can properly be termed to be a sale held under it. Out 
attention is drawn to Act X I  of 1839, to the decisions in Baijnath 
BaJiu V. Lah Sital JPrasad̂  Lala Mobaruh Lai v. The Secretary of 
State fof Indm in Council̂  Sadhusarmi Singh v. FancMeo Lai, 
Ym'kcdapaiU v. Suhramanya, Tellaya v. Viraya, and to the Standing 
Order of the Board of Eevenue, No. 109. On the other hand it 
is argued for respondents that the suit is governed by s. 59 of 
Act II  of 1864, and reliance is placed on ss. 5 and 6 of the general 
Limitation Act and on the decisions reported in Baj Chuncha 
ChucJcerhutiij v. Kinoo Khan[V), Reference under Forest Act V  of 
1882, Behan LoU Mookerjee v. Miingoknath MooIcerjee(2), &olap 
Ohand Noiolucklia v. Krishto CJmnder Doss Biswas.

I  have no hesitation in holding that the suit before us is 
governed by s. 69 of Act II  of 1864. That section saves the
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right of parties deeming tliemselves aggrieved by any proceedings VÊ ’lUTA 
under that Act to apply to the Civil Courts for redress and provides ohbnqaot 
that such Courts shall not take cognizance of any siiit instituted 
by such parties for any such cause of action unless such suit shall 
be instituted within sis months from the time at which the cause 
of action arose.” The sale impugned by the appellant was a i>ro- 
ceeding under Act, and as it had taken place more than six months 
befoi;e J:he suit̂  it would be clearly barred but for the alleged 
fraud. Does fraud then make any difference ? The answer to 
this question is that suggested by Mr. Bhashyam Ayyangar, the 
Pleader for the second respondent, viz., that the cause of action 
would then arise from the date on which the fraud was discovered} 
but that the period, of limitation would still be six months. It is 
provided by s. 18 of Act X V  of 1877 that “  when any person 
having a right to institute a suit has, by means of fraud, been kept 
from the knowledge of such -right, the time limited for instituting 
a suit shall be computed from the time when the fraud first became 
Snown to t̂he person injuriously affected by it.”  Though this 
provision is contained in the general Act of Limitations, and 
Act I I  of 1864 is a special law applicable to Bevenue sales, yet 
it applies to the case before us, as s. 6 of Act X V  o£ 1877 directs 
only that the period of limitation, prescribed by the special Acts 
shall not be affected by that enactment. This view however 
dees not help the plaintiff; for the Distnct Judge observes that 
the plaintiff had knowledge of the alleged fraud more than sis 
months before suit. I  am unable to accede to the suggestion 
of the appellant’s Counsel that the sale in the case before us is 
not a proceeding under Act I I  of 1864 within the meaning of 
s. 59. The true import of the expression “ Aggrieved by. any 
proceedings under the A ct”  is not that the proceedings should 
be in accordance with the Act and therefore perfectly legal, but 
that the proceedings, though defective and irregular and therefore 
not in strict conformity to the provisions of the Act, should be 
taken professedly under it. I f  the suggestion of the appellant^s 
Counsel were to prevail, there would be no grievance at aU to be 
redressed by a Civil Coui’t. The section presupposes that certain 
proceedings were professedly taken under the Act, and thott there 
might possibly be a valid claim to redress on the ground that 
they were not in accordance with the provisions of the Act and 
then directs tl̂ at the claim shall not be adjudicated itppoi the
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Y bkkata merits, unless it is preferred witHn sis months from the time
CitENGADtr oanse of action arose.

’ It may be an open question whether the proceedings contem
plated in s. 59 are those which are vitiated by mere errors of 
procedure or include those taken without jurisdiction and, there
fore, not within the piirYiew of the Act. For instance, there 
may be a sale when there are no arrears of revenue, or the land 
sold may not be included in the patta or holding liable to bê  sold 
for the purpose of liquidating them. Though in the case before 
us there was no arrear of revenue on the plaintiff’s land, yet 
there was an arrear on other land included with it in one patta, 
and it has already been held that one part of a holding is liable 
to be sold for the arrear due on another portion of the same 
holding. It is therefore not necessary for the purposes of this 
deference to determine the question whether  ̂when there are no 
arrears for which the land in dispute is liable to be sold under 
Act II  of 1864, the sale is a proceeding under the Act.

Another point pressed upon us is that neither the pattadar nor 
the plaintiff had, according to the plaint, a demand served upon him, 
and that neither of them was a party to the proceedings held under 
the Act. It is true that the Collector is bound under s. 25 to cause 
a written demand to be served on the defaulter and that he can 
only proceed to recover the arrears under s. 26- by the attachment 
and sale of the land after the demand has been served on the 
defaulter, and he has neglected to pay the arrears pursuant to tjie 
terms of the demand; but, imder s. 5, the Collector has power 
to sell the land when there is an arrear due upon it, and ss. 25 
and_26 only regulate the mode in which that power is to be 
exercised. The omission to conform to the prescribed procedure 
is certainly always m  in'egularity and may also at times be a 
material irregularity, but I see no sufficient reason to say that 
the proceeding  ̂however irregular it may be, is not a proceeding 
under the Act. A  distinction should be made for purposes of 
limitation between a sale in fact and a valid sale j and whenever 
there has been a sale in fact and it has been made in the professed 
exercise of the power conferred by the Act, the provision inserted 
for the limitation of suits must be taken to refer rather to the fccetum 
than, to the validity of the sale, and the sale, however irregular, must 
be considered to be a proceeding under the Act,

It Is theii said that the plaintiff was not a party to the proceed*
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ingB Held undex tlie Act, and tKat lie cotild not be bound by tbe venkata
sale ; but I  am, unable* to accede to tbis suggestion either. It is 
provided by s. 3& that -wlien land is purcbased at a Eevenue sale, &c.
the certificate of sale sball be conclusive evidence of tbe fact of 
tbe purchase, and by s. 39 that the legal effect of such sale is the 
lawful succession of the purchaser to all the rights and property 
of the'former land-bolder in the land sold. It is further enacted 
by s. 40 that any Court of competent jurisdiction shaU put the 
purchaser in possession in the same manner as if the purchased 
land had been decreed to the purchaser by a decision of the Court.
It is therefore clear that the intention of the Legislature is to 
treat the former land-holder as if he was a party, when a sale is 
held under the proT̂ isions of the Act.

The next contention is one founded on the Standing Order 
of the Board of Revenue, No. 109; construing it together with 
the provisions of Act II  of 1864,1 hold that it was designed to 
give a discretion to Oolleotors and thereby regulate departmental 
pJactice, but that it was not the intention to deprive them of the 
statutory power vesting in them under Act II of 1864, or to 
create a right to set aside a Eevenue sale after it has been con*? 
eluded, for the reason that it was held contrary to the terms of 
the departmental order.

With reference to the decisions cited on behalf of the appel
lant, none of them appear to me to support this appeal. Act X I 
of 1859 has no application in this Presidency, and the Full Bench 
decisions of the High Court at Calcutta in Baijmth Baku v.
Lala Bital Prasad, and in Lala Moiamk Lai v. The Secretary of 
State for India in Council are founded upon that enactment.

In the first ease a sale was professedly made for arrears of 
l‘evenue, and it was shown that there were no arrears; and the Court 
held that the Collector had no right to seU and that it could not 
really be said to have been a sale uiider the Act, if the Collector 
had no right to make it. In the case before us, however  ̂there was 
an arrear for which the plaintiff’s land was liable to be sold.

The (jiiestion raised for decision in the second case was whether 
non-compliance with the provisions of s. 6 of Act X I  of 1859 was 
one of the errors of procedure intended to be cured by S. 8 of 
B e n ^ lA o tY IIo f 1868. ' . ^

Mr. Justice Mitter and Mr. Justice Tottenham dxffeied in 
the formw holding that it was not an iiiregularity that
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VENKm could ibe so onred, and the latter Iiolding the contrary view. The
r, £\ill Court held that the error was not a mere irregularity, nor one

of those errors of procedure, which were intenaed to he cured hy 
B. 8 of Bengal Act YII of 1868. The learned Chief Justice deli- 
yeiing the judgment of tjie majority of the Court observed that 
the sale was professedly held under the Act, but that the question 
was whether it was a sale under the Act, if the Collector Ead no 
right to sell, and that the principle laid down in Baijmtk ̂ Saku 
V . Laid 8ital Prasad applied. It is therefore argued for the appel
lant before us, that whenever it can be shown that some material 
error of procedure negatives the Collector's right to sell, the 
sale, though professedly made under Act II of 1864, is not in 
law a sale or proceeding under the Act. The scheme of Act X I  of 
1859 and of Bengal Act VII of 1868 appears to differ from that 
of Madras Act II of 1864, and the decisions cited proceed, with 
reference to that scheme, on the view that the Civil Court is at 
liberty to entertain a suit to set aside the sale for arrears of 
revenue, if it can be shown that the Collector had no power 'to 
Bell, either because there were no arrears, or because there was 
some material irregularity, which would invalidate the sale. I f 
we were at liberty to enter on the merits, we might come to the 
same conclusion, but what we are concerned with is the (jnestion 
of limitation, which refers, as already observed, to the faetum 
rather than 'the validity of the sale. (Compare Act X I of 1859 
and the cognate Acts with Act II  of 1864.) I  do not see my way 
to hold that, for purpose of limitation, material error of procedure 
stands on the same footing with the absence of power to sell. A  
sale, without jurisdiction to sell, may, on general principles, be 
said to be void ah initio, and therefore, legally non-esistent; but a 
sale, where there is power to sell, but the power- is not properly 
exercised, i? only voidable and cannot be said, it seems to me, to 
have no legal basis nor legal existence until it is set aside by a 
suit instituted within the time prescribed for such suits. As for 
the decision in Sadhmarmi Singh v. PancMeo Lai, it affirms the 
ruling in Lak Mokmih Lai v. The 'SecretariJ of State for India in 
Council that s. 33 of Act X I of 1859 does not bar the Civil Courts 
from taking cognizance of suits in which it can be shown that 
the Collector has no right to sell.

The next case relied on. is th^tof Venlcixtapat/ii y, SubrcwMni/a. 
In that case there was really no arrear of ^eyenue. The p lw tifi
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there paid the assessment to the Tillage officers who appropriated Vienkata 
it to their own use, and making it appear that there was an arrear, CKENGAutJ, 
when there was none, fraudulently brought the plaintiff’s land to 
sale and purchased it for their own benefit, though in the name 
of the brother-in-law of one of them. The decision, rests on the 
ground that the plaintiff was entitled upon the of that case 
to assume that the Revenue sale was valid as against the Collector 
andi.to, claim relief against the parties in possession on the ground 
of fraud. There the purchaser at the Revenue sale did not buy 
the land for himself, but bought it benamee for the village officerSj 
who first defrauded the plaintifi by converting the assessment paid 
to them on account of Grovernment to their own use, then deceived 
the Collector first -by making him believe that there was an arrear 
and that he had jurisdiction to sell the land Jand next by putting 
forward the brother-in-law of one of them as the purchaser, 
while they really bought the land for their own benefit. On those 
facts the plaintifi^s claim, it was considered, might be treated as 
one to treat the village officers as holding the land in trust for 
him by reason of, their fraud and not as one brought to set aside 
the sale under s. 59 of Act II of 1864. On this view art. 95 of 
the general Limitation Act was considered to be applicable. It is 
therefore an authority for the position that if the plaintiff’s claim 
can be decreed, in the special circumstances of a case, on the 
ground that the real purchaser, by virtue of his fraud in creating 
a jurisdiction to sell, when there is none, can be regarded as 
holding the land purchased in trust for the real owner, notwith
standing the Revenue sale, it is not a claim under the special Act, 
but a claim to relief on the ground of fraud governed by art. 95 
of Act X V  of 1877. It is clearly no authority in support of the 
contention that a Revenue sale is no proceeding under the Act, 
vŝ hen there was an arrear for which the land might be sold under 
the Act.

The other oases cited are in favor of the respondents’ con- 
tention.

Por these reasons I  would hold thab the suit before us is 
governed by the special limitation prescribed in s. 59 of A ctH  of 
1864, iSiibjeot; to the provisions of s. 18 of Act X Y  of 1877.

^ernm, J.—I would add to th« last paragraph “  and that the 
suit should have been 'br'^ught within sis months from the discovery 
:of th  ̂fraud.' '̂
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Votkata FarJcer, J,—I agree that 'tlie suit is governed by the special 
OHBNGADtr Hffl-itation prescribed by s. 59, Madras Act II of 1864j for the 

’ reasons expressed by ns in making the order of reference. The 
suit is therefore barred.

Wilkinson, / . —I concur.
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A P P E LLA TE  C lY IL .

Before Bir Arthur J. S . Collins, Kt., Chief Justice, and 
Mr. Justice Wilkinson.

1888. ABBOY (Plaintipp), A ppellan t,
Nov. 26.
Dec. 18, and

ANNAM ALAI and an o th e r  (D epen dan ts N os. 3 and 4 ), 

E esp ok d en ts. *

Lis pendens~Transfer o f Property Act— A ct I V  o/1882, s. 52~W hen  a suit 
lecoms contentious—PriorUy o f registered mortgage,

Ab soon as the filing of the plaint ia brought to the notice of the defendant, the 
proceeding becomes contentious, and any alienation subsequent to that ie subject to 
the doctrine of Us pendens.

A  mortgage was executed on. 26th June and was registered. On the same day, 
prior mortgagees filed a suit against the mortgagors on an unregistered mortgage 
of the same land: they obtained a decree and attached the moi-tgage property:

JMdy that the registered mortgagee -was entitled to priority and his raortgago 
■was. not affected by the rule of Us pendens.

A pp e a l  against the decree of E. 0. Johnson, Acting District 
Judge of South Areot, in appeal suit No. 209 of 1887, affirming 
the decree of Y. Malhari Eau, District Munsif of Ohidambaram, 
in original suit No. 663 of 1886,

This "Was a suit to recover Es. 196-8-0 due on a registered 
mortgage-deed executed to the plaintiff by defendants Nos. 1 and
2 on 25th June 1884. Part of the consideration for the execution 
of this mortgage to the plaintiff was the discharge by him of a 
‘preTious encumbrance. On the 4th September 1878 defendants 
Nos. 1 and 2 had executed a mortgage of the;Same lands to th6 
father of defendants Nos. 3 and 4. This mortgage was un
registered. On the date of the execution of the registered mort»

Second Appeal No. 647 of 1888.


