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I do uot see my way to holding that a will is not operative
in Malabar unless some one of the conditions necessary to the
validity of Hindu wills does not exist. Having regard to the
decigion of this Court in Vallinayagam v. Pachehe(1), T also think
that if the testator is the sole owner of the property in suit, if he is
competent to alienate it by gift nfer vives, and if no right of
survivorship exists in any one else, and if all these réquirements
are satisfied as they arve in the ease before us, a testamentary power
must be recognized. I come to this conclusion, not in the view
{hat o testamentary disposition is the necessary logical extension
of a power to give ifer vivos, but on the ground that the leading
case on Hindu wills iz an authority for the application of the
principle it embodies to the people of Malabar, & section of Hindus,
though they follow a special usage, when there are traces in the
evidence of the practice of making wills for more than fifty years.

APPELLATE CIVIL.

Before Sir Avthur J. H. Collins, It Clief’ Justice, and
My, Justice Parker.
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Cause of qetion—Suit to canecel patia.

Plaintiff sued in a Civil Court to cancel a patta which he alleged was in-
corvect and fraudulently antedated by the defendant with a view to prevent plain-
$iff from taking steps to céancel it in a revenue court: a copy of the patta bad been
affized to plaintiff’s house :

Held, that the plaintiff had no cause of action cognizable by a Civil Court.

Arpear from the decree of C. Venkoba Rau, Subordinate Judge
of Madura (West), confirming the decree of P. 8. Gurumurthi
Ayyar, Distriet Munsif of Madura, in suit No. 413 of 1886,
Plaintiff sued to cancel a patta which he alleged was mnot a
proper ono and was fraudulently antedated by the defendants
with a view to prevent plaintiff from taking summary proceedings
before the Revenue Courts under Aot VIII of 1865 to compel

€1y 1 ML H.C.R., 326, * Becond Appoal No, 1271 of 1887,
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Lis landlord to execute a proper patta. A copy of the patta was
affixed to the oufer wall of plaintifi’s house by defendant No. 2,
the ‘agent of defendant No. 1, the landlord.

The suit was dismissed on the ground that plaintiff had no
cause of action in a Civil Cowt.

Plaintiff appealed.

Ramachsndra Row Safed for appellant.

Subramanya Ayyar for respondents,

The Tourt (Colling, C.J., and Parker, J.) delivered the follow-
ing ,

Jupeaexnt :(—The plaintiff sued to cancel a patta, a eopy of
which defendant No. 1 had caused to be stuck on the outer wall
of his house. Plaintiff alleged that the patta was antedated and
purported to charge an excessive amount of kist.

The question is whether such a suit will lie in the ordinary
ponrts. Plaintiff does not demand that a proper patta should be
granted him by defendant No. 1, in which case he would have a
osuse of action, nor does he allege that the affixing of the copy on
his houge has enuged him any damage; he mevely wants to have
the patta cancelled, lest it should at some future time be used as
evidence against him : in short, he wants practically & declaration
that defendant has been making evidence against him.

It was wrged that the decision of this court in second appeel
No, 480 of 1885(1) was inconsistent with Karin v. lukammad
Euadar(2), but we do not think it is. The latter was a suit to

(1) ¢ There is of conrse 1o doubt that a person aggrioved by any proceedings
takon under colonr of Ack VIII isat lberty to file his suit for damages either
before the Collector {s. 48) or in ovdinary tribunals (s. ¥8), but the present suit is
‘ot one for damages and the right to resort to the ordinary fribunals is at least
limited by the gencral principle that there must be a cause of action shown, an
injurious act producing damage. ]

"« Fere thete is no cause of action alleged. All that is stated is that the land-
Jord sept 2 notice under s. 39 that he intended to move the Colloctor to sell certain
land unless certain axrears claimed were paid within 2 month. Bection 40 allows
a month's grace within which the alleged defanlfer may either pay the monep or
show cause before the Collector why the sale should not be held. In a certain senge,
therefore, the notice glves a couse of action hefore the Cellector, for it enables the
defaulter to come into the Collector's court and indéed requires him to do so within

© & month, if he has any objection to make. Bub it gives no cause of petion Before

the ovdinary courts, The conrts are strictly judicial; but the Collector combings

judicid] and executive fanctions being both bound to sell if no objection iy raised

and fhe proceedings appear regular, and bound 10 adj udicate on. such mwﬁ“#?ﬁ'

may he raised.”
@) LLB. 2 Ma(i., 80,
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Nempme  enforce a substantial right, the former fo cancel a mere notice,
Neither the notice nor the affixing of an antedated patta amounts
to more than a mere agsertion on the part of tht defendant, and
we do not think either would give rise to a cause of action
maintainable in an ordinary court of law. There is no infraction
of any right.

On this ground, we think the decision of the courts "below
was right and dismiss this second appeal with costs.

o,
ALAVUDIN,
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Specific Belief Aet, s, 42—Civil Procedure Code, s. 53—Amendment of plaint—Suit to
declare alienation by Hinde widow invelid,—Death of widow pending appeal by
plaintiffy—Right of appellont to procced with appeal—Plaint not to be amended by
claim for possession.

The provisoto s. 42 of {he Specific Relief Act that *¢no Court shall pass a declara.
tory deeres where the plaintiff, being able to seck further relief than a mere
declaration of title, omits to do g0’ rofers to'the position of plaintiff at the dafs of
suit: .

‘Where a suit was bronght for a declaration that corfain alienations of land made
by a Hindu widow to the defendants were not binding on plaintiff, her roversionary
heir, and pending appeal by the plaintiff, the widow died :

Held, (1) that tho plaintiff was entitled fo procesd with his appeal:

(2) that plaintiff could not he permitted)to amend his plaint and claim
possession.

Appear from the decree of Venkate Rangayyar, Acting Subordi-
nate Judge of Godavari, in suit No. 2 of 1885.
The facts necessary for the purpose of this report appear from.
the judgment of the Court (Muttusami Ayyar and Wilkinson, JJ.).
Parthasoradht Ayyongar and Biligiri Ayyangar for appellant
Subba Rau for respondent.
Jupement.~Defendant No. 1in this snit was a Hindu widow,
and the property in litigation devolved on her on the death of her

% Appeal No, 125 of 1886,



