
Pjlpayya The Court (Kernan and Muttusami Ayyar, JJ.) delivered the
OEBi.iiYYA, following

J u d g m e n t .—The Munsif allowed after notice a review o£ an
order under s. 629 and fixed a day to hear the case. There was
an appeal to the Judge, and he confirmed the order under s. 629.
Section 588 does not allow a second appeal against an order
under s: 629. The order is not itself a decree, Tham Singh v.
Ghwidun Singh (1). We dismiss the appeal with costa.
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Before Mr. Justice Kernan and Mr. Justice Muttmdmi Ayyar,

1888. ALAMI ( D e fe n d a n t  N o . 2 ) , A p p e l l a n t ,
Feb. 24. and

KOMU AND ANOTHEE (PLAINTIP]? AND DEPENDANT No. 2), 
Eespondents.'^’

THE SEOEETAEY OF STATE POE INDIA ( D e p e n d a n t . Ko. 1),
A p p e l l a n t ,^

and
KOMU ( P l a in t if p ) ,  E e s p o n d e n t .

Malahar Law— Will— Testamentary dispositions o f tarwad property by last 
surviving mmher o f tar wad, valid.

The last surviving member of a;Malabar turwad can mafco a valid testamentary 
disposition, of the tarwad property.

A p p e a l s  from the decree of E. K. Krishnan, Subordinate Judge 
of South Malabar, in suit No. 21 of 1885.

Plaintiff Palatholathil Komu Menon sued (1) The Secretary 
of State for India in Oouncil and (2) PuUayil Mommath for a 
decree declaring that a will, dated 24th'"November 1878, executed 
by Ohindarama Pisharodi, was genuine and valid, and that under 
the said will plaintifE was entitled to the lands mentioned in 
schedules A and B of the plaint.

It was alleged that some of the lands were in plaintiff^s 
possession, and that defendant No.-2 was in possession of the rest 
under a lease obtained from the Collector of Malabar, who ha4

(1);I.L .E ., II Oal, 29^. * A.ppeals Nos, 80 and 106 gf 1886,



taken possessioa thereof on the death of the testator nnder a Aiami 
claim of escheat. Komu.

The defendanls pleaded, intei' aUa,' that the testator who was 
governed by the Marumakkatayam law could not make a valid 
will.

The Subordinate Judge decreed in plaintif’s favor,
AppeafNo. 80 was preferred by Pnllayil Alami, the represen­

tative of defendant ISTo. 2, and appeal ITo. 105 by the Secretary 
of State.

One of the principal questions argued was as to the right 
of the testator, the last surviving member of Hs tarwad, who died 
on the 8th November 1883, to dispose of the tarwad property 
by will.

The Actiag Q-ovemment Pleader {Subramanya Ayyar) for appel­
lant in No. 105 and Maliadem Ayyar for appellant in No. 80-

Bliashyam Ayyangar  ̂ Sankaran Nayar and Sankara Menon for 
respondents.

On this question the judgments of the Court (Eernan and 
Muttusami Ayyar, JJ.) were as follows:—

The next question necessary to be considered on the second 
issue is, had the plaintiff’s father a legal right to dispose of the 
tarwad property by his will. The Hindu Wills Act passed on the 
19th July 1870 does not apply in Madras except within the town 
of’Madras. It is, therefore, necessary to see what was the legisla­
tion on the subject affecting the mufassal. The second sub»seetion 
of section III of the Begulation 16 of 1802 recognized the right 
of a Hindu to make a will of his property. Eut by Begulation 5̂
1829, the prior regulation was modified as regards wills made by 
Hindus by declaring (section 4) that wills left by Hindus should 
have no legal force whatever except so far as their contents should 
be ia conformity with the ;provisions of the Hindu Law according 
to the authorities prevalent in the respective provinces of the 
Presidency.

Upon these regulations and having regard to the decisions of 
the Privy Council in Mulraz Lachmia v. O', F. jB. Jaganadha Mau 
(1) and in N'agalatehmee Ammaly. Qopoo Nadarnja C7^e%(2)j it 
was\held in YallinayagoM PilM  v. Faehche{^), on appeal from 
TinneveUy, that a Hindu without male issue might i^^dse of Ms

( 1) 2 M J .A , ,  54. (2) 6 M . I .A , ,  309. (S) 1
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Alami property hj will. That was a case of a Hindu governed by tlie 
ordinary Hindu Law.

In this case the parties are Hindiis but subject to the special 
law of Marumakkatayam prevalent in South Malabar, under which 
tlie property of the tarwad is in the members jointly with right of 
survivorship. According to that law, the plaintiff’ 3 father could 
not dispose of the tarwad property or any part of it b j  wili, nor 
could he make a gift of it infer vivos while there was any other 
member of the tarwad in existence, and such gift or will would 
in such circumstances be invalid.

Even of his own self-acquired property  ̂ though he might dis­
pose of it inter vivos, he could not dispose of it by will against 
the tarwad, while any other member existed (Bi/Q-appan Nambiar 
V .  Kelu Kurup{l,)

But upon the death of all the other members of the tarwad the 
property of the tarwad vested in plaintiff’s father as the only sur­
vivor of the tarwad. There was no other tarwad or person who had 
community with him, and the property became absolutely his. It  ̂
is not doubted that if the property was his absolutely  ̂he plight 
have disposed of it, by act inter vivos, during his lifetime. It seems 
to me that the property was his absolutely. The law empowered 
the plaintiif’s father to make a will subject to the limitation that 
its contents should be in conformity with the provisions of the 
Hindu Law according to the authorities prevalent in South 
Malabar. The Subordinate Judge has pointed out that in 1802 
within a few years after South Malabar was taken possession of by 
the British, Major Walker, an eminent authority on the customs 
of South Malabar, reported to Q-overnment “ that a Jemmakkaren 
(proprietor) having no legal heir may by his will leave his jenmam 
to such of his friends or acquaintances he may think-proper ; but 
if he should die intestate, the propertŷ  becomes forfeited to the 
Eajah. In disposing of hig jenmam by will, the testator, whether 
of high or low caste, may select his heir from any caste he jpleases 
(page 62, Edition of ISVO, Cochin). The Subordinate Judge has , 
referred to many cases which have from time to time been before 
the Courts in South Malabar and on appeal to this court, in which 
the question has been whether a member of a Malabar tarwad could 
by will dispose of property of a Malabar tarwad and a,lso as to the '
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effect to "be given to and the construction of suoTi will. (See tlie Alami 
document J, a will on wHcli suit No. 268 of 1839 was bought).
K is the petition and evidenoe and judgment in that suit.

L  is another will, and M. is the record of a suit No. 519 of 1875 
in respect of the property given thereby to a devisee. N. is 
record of an appeal suit No. 308 of 1876 in respect of a will.

0  i» the. judgment of the District Judge in that appeal, 22nd 
August 1876.

' P IS a document called a deed of settlement, dated 12th Kanni 
1015 (26th September 1839).

Although the document is called a deed of settlement, it is in 
effect a wiU as it was not to operate until after the death of the 
executant.

Q, is another docimient similar to B which is a will, dated 23rd 
April 1871, by a Yakil of the Munsif’s Court at Calicut.

E is a will, dated 21st Medom 1031 (15th May 1856.)
Q- is a suit involving a question in respect of a will- 

• I  is a judgment in suit Gr. I  do not doubt that wills were well 
known to and used in South Malabar from the beginning of the 
century, although from the nature of the Malabar tarwad they 
could not be in such general use as amongst Hindus following the 
ordinary Hindu Law. I  am unable to see that any of the provi­
sions of the wiU in question in this suit are contrary to any 
provisions of Hindu Law prevalent according to thê  authorities 
in South Malabar, and I  agree with the Subordinate Judge that 
it is a valid will according to the law by whichthe parties are 
bound.

MuTTiJSjkMi A y âe, J.—The substantial question for decision in 
this appeal is whether document A  is a will, and if so, whether it 
is valid. That, it is a wiU, there is no room for doubt. It is 
de^gnated to be a will, and the dispositions which it embodieSj 
whether they are all valid or not, are clearly testamentary. The 
appellant^s pleader questions its validity on two grounds, viz., (i) 
that aecording to Marumakkatayam usage by which the testator’s 
tajwad was governed, he was not at liberty to make a will, and 
(ix) that the testamentary dispositions mentioned in document A  
are legally inoperative. With reference to the Marmnakkatayani 
usage, it was urged further that testamentaiT' power we  ̂nnlbio^ 
to it, and that if it were not regarded as inconsistent with suck 
usage, it could not, at all events, include a power to; di«nh«i;it
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A l a m i  attaladakam heirs or divided kinsmen. I  now proceed to deal
Komu. questions, and I take the last question first.

Assuming for a moment tliat a person goverlied by Marumak- 
katayam usage can make a will when he can. alienate his tarwad 
property by gift inter vivos, I do not think that the existence of 
attaladakam heirs or divided kinsmen will make any diiference.’ 
They might he entitled to succeed as divided kinsmerf if &e last 
survivor of a tarwad died intestate, and they might also ptand 
between him and the Grown seeking to interfere by right of 
escheat; but as they have no community of interest with the 
testatorj they are not entitled to question his alienation infer vivos. 
So early as 1856, Mr. Justice Holloway considered the question 
when, he was the Subordinate Judge of Malabar, and said “  I f  the 
deceased was the sole remaining direct heir of the common ancestor 
in the preferable line, the whole joint tenancy merged in her 
person, and she would be as to the right of alienation in precisely 
the same position as the absolute acquirer of the property, seeing 
that she is the final legal representative of such acquirer CWigraiii 
on Malabar Law and Custom, page 84).”   ̂ ■

The real question then is, whether as divided kinsmen, attala­
dakam heirs take by right of survivorship or of succession, and in 
Katama Watohier’s case( 1) it was held by the Privy Council, that 
when the property in dispute was self-acquired and as such 
separate property, there was no right of survivorship, that s-nch 
right was the result of joint tenancy or coparcenary as regards the 
property in dispute and that self-acquired property, therefore, 
devolved on the widow or daughter in preference to the coparcener 
under the Mitakshara law. Again, in Byrapjpan Namhiar v. Kelu 
Kump{2) the self-acquired property of a person governed by 
Marumakkatayam usage was held to be liable for the debts of the 
deceased acquirer in the hands of the members of his tarwad. 
That decision proceeded on the view that self-acquired property 
was taken by the tarwad as the acquirer’s heirs, because during* 
his Hfe it was at his absolute disposal, and I  see no reason why 
the same principle is not applicable to the separate property 
of the sole surviving member of a Malabar tarwad. The only , 
ground on which the appellant’s pleader can rest his contention is-' 
that tarwad property is a perpetual entail and. that there is no
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disposing power eitker it%ter mvos or testamentary except for the Ai,aki 
necessity, or tlie preservation of the tarwad, or for its benefit.
There was an allusion made to such theory in regular appeal Ho. 10 
of 1884. The denial of disposing power as the incident of a per­
petual entail and of absolute property either in the collectiYe 
tarwad, or in its sole surviying representative cannot be recognized 
as it inTrodifces a theory of perpetuity in its most objectionable 
form.,  Though the appellant contends that the members of the 
Andale house are members of the testator’s tarwad, yet the con­
tention was negatived by the decision in appeal suit No. 49 of 
1879 in which it was held that there was no community of interest 
between them. The conclusion then I  come to is that the Sub­
ordinate Judge was sight in not raising an issue as to whether the 
Andale people were attaladakam heirs.

* * * * *
The next question is whether a testamentary power can be 

recognized under the Marumakkatayam usage. That such a 
power has been recognized in the case of those who follow Hindu 
Law is clear from the course of legislation and of decisions in this 
country. I  do not see my way to decline to recognize a similar 
power in Malabar subject to conditions similar to those prescribed 
with reference to Hindu wills, viz., first, that there is power to give 
inter mvos according to Marumakkatayam usage, secondly, that 
there is evidence of usage showing that testamentary power has long 
been exercised in Malabar, and, thii’dly, that it does not override the 
right of survivorship which takes effect at once on the testator’s 
death.

It appears from exhibits J, P, L, !F and B  that wills have 
been made in Malabar from 1826. There is an allusion to the 
practice in Major Walker’s report in 1802. There is a similar 
alLusion to wills in the 5th report of the Select Committee on the 
d-ffairo of the East India Company, Volume II. In 1840 Mr.
Strange thought the acquirer might alienate his self-aoqmsitions by 
wiU, but the Provincial Court objected to his decision';,and referred 
the matter to the Court of Sadr Adalat. The Badr Court observed 
that the disposition could not be set aside unless some title was 
proved^to the testator’s property during his life, and that theinere 
oiroumstanoe of death could not originate a title which had 
previotisly no esistanee. (See Prooeedin^s of̂ the Sadp Opur^ date4 
the 25th Septembes 1843),

VOL, XIJO MA.DEA8 SERIES. 131



•s.
K omu.

Alami In original suit No. 467 of 1837 a will bequeathing self- 
aequired property to near heirs Iso the exclusion of the more 
remote was upheld on the strength of the opinion expresEed. by 
the law oflS.oer attached to the Court of Sadr Adalat. (See new 
document admitted in appeal.)

In 1854 the late Sadr Court admitted a special appeal from the 
decree iu the Civil Court of Tellicherry in appeal suit N'o! 247 of 
1852 on the ground that a karnavan had no authority to ;jviP. away 
property to other than his heirs. (See Proceedings of the Sadr 
Court, dated 13th February 1854.)

In second appeal No. 534 of 1878, Mr. Justice Innes and 
myself held that self-acquired property which was not validly dis­
posed of by the acquirer during his lifetime was not validly 
disposed of by will. In Kallati Kunja Me non-v, P. JS. Menon{l) 
it was contended by eminent Counsel that the self-acquisitions 
of land by a member of a Malabar tarwad were his separate pro­
perty, that after his death, they lapsed into the tarwad, but if 
accepted by the members, they carried their obligations along 
with them. The Court, consisting of Sir Colley Scotland, Chief 
Justice, and Mr, Justice Holloway, observed that “  when it is once 
established that the property was self-acquired, we are perfectly 
satisfied that an alienation, charge or other disposition to take 
effect at once will be perfectly valid.”  Though the validity of a 
testamentary alienation was not then in question  ̂the decision was 
considered to contain a dictum that it could not take effect after 
the acquirer’s death (if it was so intended) on the ground that the 
property was then merged in the tarwad. Though this dictum was 
followed in second appeal No. 534 of 1878, it was held that the 
self-acquired property remained in the hands of the tarwad liable 
for the debts of the deceased acquirBr and thereby suggested that 
the tarwad took as heir and not by survivorship.

In second appeal No. 628 of 1884, a will made by the last 
owner of a tarwad in favor of an attaladakam heir was upheld 
rnl885.

Passing on to the documentary evidence in this case, five docu­
ments are referred to by the Subordinate Judge. The first of them 
is exhibit J. It purports to be a will, dated 28th Marchn 1826, 
and it bequeaths what is said to be self-acquired property t6 one
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Tbrancli of the acquirer’s tarwad in preference to anotlier, and the Atkm
decision K  upheld it against the disinherited Tbranch. I  am unahle komu,
to accede to the suggestion made by the appellant’s pleader that 
the document simply expressed the wish of the founder of a new 
tarwad as to how it was to be managed after his death. If it is 
intended to convey the impression that it was not a binding trans­
action*, exhibit K  sufficiently repels such inference.

The second document is exhibit P, dated the 26th September 
1839. 'I t  is called a settlement, but it gives directions as to the 
management of acquired property after the testator’s death. It 
states (paragraph 10) that “ after my death, my brother Eaman will 
have the same power that I  now have in respect of properties 
mentioned in the fifth paragraph.”  Though it is called a settle­
ment, it evidences an arrangement made in regard to management 
after the testator’s death. The plaintiff’s fifth witness proved that 
the provisions of the documents were accepted by the family.

The third document is exhibit L, dated the 26th May 1851. 
i t  purports to be a will, gives the testator’s acquired property to 
the children of his sister’s daughters, and contains directions in 
regard to its future management. It was upheld in 1876 whea 
it was impugned by a person who claimed to be related to the 
testator.

The fourth document is exhibit F, dated the ®lst May 1856.
It̂  purports to be a will and gives the property including his self­
acquisition to his sisters and their issue and contains directions as 
to future management. It was recognized in exhibits Q-, H, I.

The fifth document E  is dated the 23fd April 1871. It pur­
ports to be a will made by a vakil and states that “ although it is 
not customary among Hindus to execute wills, as the wills of 
Hindus are considered valid by the Legislative Council, I  make 
this will in regard to mŷ  self-acquired p r o p e r t y I t  then sets 
forth the testamentary arrangement made by him.

The foregoing documents show that from 1826 wills wears 
made in Malabar in regard to self-acquired property generally 
regulating its future management and occasionally giving it to 
one class of heirs in preference to another. With these documents 
Ijefjgre me and with the opinions of writers on Malabar an  ̂ the 
dicta ; Courts of Justice, it is diflS.cult to say t ^ l  as a o 
Venation, the practice of making a will was not in vogii© at least 
from 1826. Although opinions have varied as t6 its .̂ aKdit̂ ^
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At,AWT I  do not see my way to Iiolding that a will is not operative
in MalaLar unless some one of tlie conditions necessary to tlie 
validity of Hindu -wills does not exist. Having regard to the 
decision of this Court in Valimai/again v. Pachche(l), I  also think 
that if the testator is the sole owner of the property in suit, if he is 
competent to alienate it by gift inter vivos, and if no right of 
survivorship exists in any one else, and if all these requirements 
are satisfied as they are in the ease before us, a testamentai^ power 
must be recognized. I  come to this conclusion, not in the view 
that a testamentary disposition is the necessary logical extension 
of a power to give inter vims, but on the ground that the leading 
ease on Hindu wills is an authority for the application of the 
principle it embodies to the people of Malabar  ̂ a section of Hindus, 
though they follow a special usage, when there are traces in the 
evidence of the practice of making wills for more than fifty years.
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Before Sir Arthur J. S . Collins, Ki., Chief Justice, ami 
Mr, Justice Tarker.

1888. NUEDIN (Plainteff). Appellant,
OctoTser 1C. ,
Hovem'ber 2. anci

' ALA  Y U D IN  AMD ANOTHim (Defendants), E espondents,*'

Cause of fiction-—Suit to cancelpatta.

Plaintitf sued in. a Oivil Court to cancel a patta wHch h.e alleged w as iu- 
con-ect and fraudulently antedated by tlie defendant mtb. a view to prevent plain­
tiff from taiiag steps to tfancel it in a revemie court: a copy of tlie patta had been 
affixed to plaintiff’s liouise :

Halil, that the plaintiffl had no cause of action cognizable by a Oivil Oourt.

A ppeal  from the decree of 0 . Yenkoba Eau, Subordinate Judge 
of Madura (West), confirming the decree of.P. S. G-urumurthi 
Ayyar, District Munsif of Madura, in suit No, 4 1 3  of 1886.

Plaintiif sued to cancel a patta which he alleged w;as not a 
proper one and was fraudulently antedated by the defendants 
with a view to prevent plaintiff fi’om taking summary proceedings 
before the Eeyenue Ooui’ts under Act Y III of 1865 to conipel

0 )  1 M .E .C .R ., 326. * Second Ax^peal N o, 1271 of 1887.


