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Bqfore Mr. Justice Wilkinson,

TH AM M IEAJU  a n d  o t h e r s  (  D e f e n d a n t s ) ,  P e t i t i o n e r s ,  1 8 8 8 .
Sept. 21,25.

and --------------- -̂--------------

?0L. XIL] MADKAS SEtliES. 113

BAPIEAJU  (P la in t ip i? ) , R e s p o n d e n t .*

Civil Procedure Code, s. 5 2 1 — Arbiiratim— Misconduct— Atvard set aside.

W here a suit was referred to arbitration, and oljjoction was taken to the award 
on tlie ground tliat onj! of the arbitrators had not attended a meeting -when, wit­
nesses were examined by the other arbitrators :

Seld, that the award was invalid by reason of misconduct on the part of the 
arbitrators within the meaning of s. 521(«) of the Code of Civil Procedm-e.

A p p l i c a t i o n  under s. 622 of the Code of Civil Procedure to set 
aside a decree of I. L. Narayana Rau, District Munsif of Rajah.- 
jBundry, confirining au award.

Tlie facts necessary for the purpose of this report appear from 
the Judgment of the Court (Wilkinson, J.).

S’ubba Rau for petitioners.
Biligiri Ayijmujar for respondent.
J u d g m e n t .—At the request of the parties the suit was referred 

for decision to three arbitrators. Ohjeotion was taken to the 
award on the ground that one of the arbitrators was absent during 
the examination of witnesses. The Munsif overruled the objection, 
being of opinion that the presence of the three arbitrators at a 
majority of the meetings, and at the final meeting when the award 
was drawn up, was sufficient to validate the award. The defend­
ants petition, this Court to set aside the decree founded on the 
award as illegal. The question-for determination, therefore, is 
whether the absence of one of the three arbitrators at some of the 
meetings held amounts to misconduct. It was held in second 
appeal No. 1316 of 1887 that.the word misconduct is used in the 
sense of neglect of such duties and responsibilities as devolve 
on arbitrators acting judicially under the Code of Oi7il Procedure. 
It certainly was the duty of each and. every one of the arbitrators 
to be present at aU the meetings, more especially during th© ©xpoiî -

* Civil I{ovisioa Petition Nfr. 70 of 1S88,



Thammiraji- ination of the witnesses. In Eussell, On the power and duty of 
Bapkuu. Arbitrators, tlie result of tlie cases now on the point is given thus: 

“ as joint arMtrators must all act, so they must all aet together. 
They must each he present at every meeting, and the witnesses and 
the parties must be examined in the presence of-them all: for the 
parties are entitled to have recourse to the arguments, experience, 
and judgment of each arbitrator at every stage of the pi’ooeedings 
brought to bear on the minds of his fellow judges, so that by 
conference they shall mutually assist each other in arriving 
together at a just decision.” I have bein. referred to the case of 
Kami Ram v. Fakir Ohand{l), where it was held that the presence 
of all the arbitrators at all the meetings is essential to the validity 
of the award. I  think that it may be gathered |rom the provision,® 
of s. 510 that such was the intention of the Legislature, for it is 
provided that if any one of the arbitrators dies or refuses to act, 
the Court may either appoint a new arbitrator or supersede the 
arbitration, in other words the remaining arbitrators cannot act 
alone. One of the arbitrators having been guilty of misconduct in" 
absenting himself from the meetings, and the other two arbitrators 
having been guilty of misconduct in examining witnesses in the 
absence of the third arbitrator, the award should, on the applioatioil 
of the defendants, have been set aside.

I reverse the decree of the District Munsif and direct liim to 
readmit the suit to his file and dispose of it according to law.

The petitioners are entitled to their costs in this Court.
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l3efore Mr. Justice Muttusami Ayyar and Mr. Jmtice Shephard,

188S. aUEEN-EMPRESS
Sept. 9, 20.
—  ----   against

• K U N JU  N A YA E .^

JPenal Oockf Si. 417, 463, 464, 465, o i l — Forger>j— I'«Ise d o e m m t— F rm d u Ie n t  
in «  bdoh of a m m t.

Prisoner "was requested to make an entry in a l)ook of accoimt Tbelongmg to^th.0 
comiilainant to the efleet that he was indebted to the complainant in a certain sum 
found due on a settlement of accoruits: instead of making- this entry as req.uested,

(1) I .L .E ., 7' AlLj 528, Onminal Appeal No. 283 of 1888,


