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APPELLATE CIVIL.

Befon Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Muttusami Ayyar.

j g 5 g_ HAMA ( P l a i n t i e ' I ' ) ,  A . p p e l l a n t ,

Sept^ter 26. , .
mvernlerl.

 ̂ SUBBA AND ANOTHER (DEFENDANTS), E eSPONDENTS.'*‘

tensions A ct 1871, s. 4— Grant o f  'tillages enabling grantee to receive 
the land revenue.

Suit to recover a moiety of two villages granted as a jaghir:
Seldf that as the original giant was not of the freehold or full o'vvn.ership in. the 

soil, the Buit was hatred by s. 4 of the Pensions Act, 1871.

A p p e a l  from tlie decree of J. D. Goldingham, District Judge of 
Bellary, in Suit No. 2 of 1887.

The facts and arguments sufficiently appear from the -^udg- 
mWt of the Court (Collins, C.J., and Muttusami Ayyar, J.).

Mr. Suhramanyam and JRam̂ ohandra Rau Saheb for appellant, 
Bhash^am Ayyangar and Sundara Rau for respondents.
JUDGMENT.-“The appellant brought this suit to recover from, 

respondents a moiety of two Yillages together with mesne profits 
from 1882. Those Tillages were granted in 1809 as a jaghir by 
the late East India Company to one Eamachandra Eao in con- 
Bideration of good service rendered by him to the G-overnment.

Until 1884 there was no apparent disagreement among the 
members of the grantee’s family. In August 1885 respondents 
asserted a claim to the sole and exclusive enjoyment of the jaghir. 
Thereupon the appellant presented a petition to the Collector, 
under s. 6 of the Pensions Act, complaining that the first 
respondent was collecting the entire revenue of the jaghir and 
appropriating it in contravention of a family custom by which the 
appellant was entitled to an equal share. He asserted further 
that as the grandson of the grantee and as nearer to liim in degree 
than respondents  ̂ he was entitled to be recognized as the s®le 
jaghirdar. The first respondent contended that the custom intro-
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duGed into the family by the grantee was one of primogeniture, Rama
and that as the senior representative of the senior branch, he spma
was the head of the family and the sole jaghirdar. The ease was 
referred for investigation to the Head Assistant OoUeetor who 
considered that the evidence before him was altogether in favor 
of the first respondent and recommended his recognition under 
the standmg order of the Board of Eevemie, No. 138̂  as the 
maaagjng member of the family. The Colleetor also suggested 
that the first respondent, Snbba Rao, should be recognized as 
representative of the jaghir and as the managing member of the 
family ; adding, however, that the division of the colleotions was 
a separate question, and that the managing member would be liable, 
if he failed, to provide proper maintenance for the appellant.
The Board of Eevenue agreed with the Oolleotor, and on the 
28th November 1886 the Government approved of the Board’s 
recommendation (Exhibit VI). On 21st January 1887 the 
appellant applied to the Oolleotor for a certificate under s. 6 of Act 

*XXIII of 1871, declaring his claim to be cognisable by a Civil 
Court’ and urged that it was not [governed by the Pensions Act.
^ e  Oolleotor observed that the jaghir was an unenfranchised 
inam, and as such came under the Pensions Act, and that the Inam 
Register stated that as the grant was not enfranchised, parties 
could only sue with the permission ofJ the Q-overnment. He 
ftlrther remarked that he would be prepared to recommend the 
issue of a certificate to enable the appellant to file a suit with 
respect to his allegation that the collections were not fairly 
divided, on receiving primd fame proof that he had sustained any 
such injustice or even that there was a lot-m fide dispute as to the 
share or amount to which he was entitled. The Colleetor passed 
his order on the 3rd February 1887 (Exhibit V), and on the 21st 
idem the present suit was brought. The .preliminary objeotion 
was taken for the respondents that the grant being one of land 
revenue, the suit was not cognizable without a certificate from the 
OoUector under ss. 4 and 6 of Act X X III of 1871. Thereupon 
two issues were recorded for decision ; viz.: (1) whether the grant 
was an absolute grant of the two' villages mentioned therein or 
whether it was a mere assignment of the Government revenue on 
aeoount of services rendered; (2) whether the suit falls \^Mn 
Act X X n i  of 1871, and whether a certificate, under s. 6 of that 
Act, is ueoessaiy before plaintiff can proceed with the smt. The
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Rama judge was of opinion on the first issue that the grant (Exhibit I)
SuL a. was a grant of land reveniie coupled with the power of ooUeoting

ifcj and that it did not convey to the grantee any right in the soil; 
and on the second issue that the suit was governed by ss. 4 and 
6 of the Pensions Act of 1871. Accordingly he dismissed the 
suit with costs, and the contension in appeal is that both issues 
ought to have been decided in appellant’s favor.

We are of opinion that the District Judge is right i?i con­
sidering the claim to be barred by the Pensions Act, b. 4. That 
section enacts that no Civil Court shall entertain any suit 
relating to any pension or grant of money or land revenue conferred 
or made by the British or any former Government; s. 7 exempts 
from its operation any inam of the class referred to in the first 
section of Madras Act IV  of 1862. The expressions ‘ inam,’ and 
‘ grant of revenue ’ are obviously used in the same sense, and the 
natural inference is that s. 4 is applicable, whether the inam 
tenure exists in conjunction with or apart from the kudivaram 
right. This was the view taken by this Court in JPeria K odU 
Kalavi Appan v. A. PiiUiah Chetty{\)  ̂ and the Court observed in 
that case that the release of a burden altogether or the lightening 
of a burden which the land would otherwise bear- in the shape of 
assessment is a gift or grant of revenue to the extent of the relief 
and therefore that a suit for such land is prevented by s. 4 of the 
Pensions Act. Again the expression “  hereditary or personal 
grant of land revenue ”  was also u'sed in Eegulation IV  of 1831 
which was the first Eegulation in this Presidency that barred the 
jurisdiction of .Civil Courts to entertain suits regarding inams  ̂
except with the previous permission of Grovernment, and Madras 
Act IV  of 1862 which divides such grants of land revenue into 
enfranchised and ̂ unenfranchised inams refers to them as inam 
lands.’* This again suggests the inference that though the suit 
may be for a piece of land, in respect of which the grant of revenue 
was originally made, yet it is a suit relating to such grant. This 
view receives further corroboration when we consider the course of 
previous legislation on the subject, the nature of Act X X III  of 
1871 and the probable intention of the Legislature. As observed 
already, the first Eegulation in this Presidency which barred®fche 
jurisdiction of Civil Courts regarding hereditary or personal grant
------—    ^ ^ -̂----------- — —------- ^

(1) 1 Ind. Jur., 164.

100 THE INDIAN LAW REP0ET8. [VOLi. XII,



of land revenue made by the autliority of the Governor in Council Eama
was Eegnlation IV  of 1831. It was provided by s. 2 of that shbisa
enactment that no Civil Court should take cognizance of ‘ ‘ any 
claim to such grants, however denominatedj unless the complainant 
was referred to it by an order signed by the Chief or other Secre­
tary to the G-overnment, to seek redress from the established Courts 
of ATdala?.”  The intention was to give the Government an 
opportunity to protect the reversionary interest of the Crown.
The next step taken to carry out that intention was the framing 
of rules by Government, under which the title to the inam was 
scrutinized on the occasion of the inamdar’s death and orders were 
passed as to whether ;it lapsed to the Crown or whether it was to 
be continued to hfe successor, and if so, whether subject to any and 
what terms. The nest change was the removal of the uncertainty 
in which the recurring scrutiny under the l?,pse rules involved the 
title to the inam, and in 1859 rules were framed for enfranchising 
the inam grants by surrendering the reversionary interests of the 
®Crown for an equivalent quit-rent and placing enfranchised inams 
on ths footing of private property. The outcome of the inam 
Settlement under those rules was Madras Act IV  of 1862. The 
preamble gives the prior history of the inam tenure and says 
“ whereas by Eegnlation IV  of 1831 of the Madras Code, and 
Acts X X X I  of 1836 and X X III  of 1838, all hereditary and 
personal grants of land revenue in this Presidency are removed 
from the cognizance and process of the Courts of Civil Jurisdic- 
tion, and the' power of deciding on claims to these tenures is 
reserved to the Government; and whereas, under the inam rules 
sanctioned by Government u.nder date, the 9th August 1859  ̂ the 
reversionary rights of Government are surrendered to the inam-' 
darSj in consideration of an equivalent annual quit-rent, and the 
inam lands are thus enf^nehised and placed in the same position 
as other descriptions of landed property in regard to their future 
succession and transmission, it is hereby enacted as follows.”

Then s. 1 says “  All inams of the classes described in cl, 1, 
s. 2, Eegnlation IV  of 1831 which have been or shall be enfran­
chised by the Inam Commissioner and converted into freebaldp 
in perpetuity or into absolute freeholds in perpetiiitys! shall be, 
exempted &pm the operation of Eegnlation IV  of ISSJ,, an(i of 
Acts X X X I  of 1836 and X X III  of 1838 of the Madrag Oode.’^
This ©naotment shows, first, that though the inam tenure oop»&ted
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Eama in a grant of land reyenue, it migtt exist in oonjunotion. witlir'tlie
SuBBA kudivaiam right to the land and referred to it as the inam land;

Sndlythat the effect of enfranchisement was its exemption from 
the operation of Beginlation IV  of 1831, and its conYersion into a 
freehold in perpetuity; 3rdly that the term freehold was used in 
the sense of full ownership unrestricted as to future succession and 
transmission, or of a release of the reversionary right of the Crown 
under the terms of the grant; 4thly that unenfranchised, inams 
continued as before subject to Eegulation IV  of 1831; and 5thly 
that the land to which the grant of revenue related was contem­
plated by the Legislature as either enfranchised or not enfran­
chised. When the Act of 1871 was passed, there were, therefore, 
two classes of inam tenures in the case of hereditary grants of land 
revenue, viz., enfranchised inams and unenfranchised inams, 
whether those tenures were held in oonjunotion with or apart from 
the kudivaram right to the land. Act X X III  of 1871 was intended 
to consolidate the law on the subject , of pensions and grants of 
land revenue and it repealed Regulation IV  of 1831 in respect of 
enfranchised inams and kept alive Madras Act IV  of 1862 in respect 
of unenfranchised inams. There is no indication of an intention to 
surrender the reversionary rights of the Grown in thafixst-mentioned 
class of inams except for an equivalent annual quit-rent fixed under 
the inam rules of 1859, as stated in Madras Act IV  of 1862. The 
evident intention was to re-enact Eegulation IV  of 1831 whichlt 
repealed for purposes of consolidation by ss. 4 to 6 with reference 
to unenfranchised inams. It is therefore immaterial that the inam 
tenure and the kudivaram right vest in one and the same person, 
provided that the estate which he has is not a freehold nor private 
property in the sense in which the expression is used in Madras 
Act IV  of 1862 and does not negative any reversionary interest in 
Government. The construction suggested for the appellant, viz., 
that Act X X III of 1871 does not apply when the exemption from 
the burden of paying assessment in whole or part co-exists with 
gome interest in land which is not a freehold, involves the anomaly 
of an involuntary surrender of the reversionary rights of the 
Government in unenfranchised inams and the inconsistency of 
placing inamdars who did not choose to enfranchise their holdiSigs 
on the same footing with those who enfranchised the inam lahds 
and converted their qualified estate into full ownership or freehold 
iti sense of their release from the reversionary interests of the
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Grown. The course of decisions in Bombay wliicli is referred to 
by the Judge lends support to tliis construction. Tlie q̂ uestion subba. 
considered in tliem was one of construction of the original grant, 
and the te t̂ adopted in each case was whether the terms in which 
the grant was made disclosed an intention to grant the freehold of 
the land or a qualified ownership in unoccupied land in the 
villages granted in yiew to the beneficial enj oyment of the land 
reyenue payable to Government from villages forming the subject 
of the grant. Bavji Narcq/an McmdUk v. Dadaji Bajmji Bescdil) an 
instance in which full ownership or freehold in the soil was granted.
The cases of Vmnan Janardan Joshi v. The Collector of 'T/iam{2) 
and of RamcJumdra v. Venkatraoi^') are instances of a grant of 
land revenue and of qualified ownership in unoccupied land. The 
distinction made is sound in principle. When the land revenue 
is the real subject of the grant and entire villages are granted in 
order that the grantee may receive the land revenue due thereon 
to Q-overnment and appropriate it to his own use, subject to the 
terms of the grant, it is clear that no proprietary interest can pass 
in lands already occupied and in which the kudivaram .right is 
vested in, others, for the Q-ovemment is not competent to grant 

' what does not belong to it and the terms of the grant must be 
construed with reference to what was intended to be granted.
Such being the case, the interest that passes in waste land or land 
.relinquished by the occux ânt for the tin;e being is such as would 
enable the grantee to realize the revenue due to Government; which 
was the subject of the grant, unless the terms of the grant show 
that a larger interest therein was vested in Grovernment and that 
that interest was intended to be passed. These decisions show 
that in order that a grant of villages may not fall under the Pen­
sions Act, it must be a grant of the freehold therein or full owner­
ship in the soil, qualified in no way by any reversion suggested 
by the terms of the grant, in regard to future succession or trans­
mission.

In the case before us the grant is clearly not a grant of the 
freehold in the soil in the sense already indicated: Exhibit J, 
which is the grant, mentions in express terms the contingencies 
XB which the villages shoidd revert to G-overnment.; Bootim^Ht J, 
after reciting the grant of the two villages, states : “  whiGh said
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Eama villages  ̂ the said Rainacliendxa Rao and Ms heirs snail continue
Si-BBA hold, receiye and enjoy all the Circar revenues derivable from

the lands belonging to the said two villages so loiig as the said 
Eamaehendra Eao and his heirs shall continue faithful to his and 
their allegiance to the British G-overnment and obedient to the 
Eegulations which have been or may be established by its authority 
for the internal government of the country, for the admiilistrastion 
of justice, and for preserving to its subjects the enjoyment of thgir 
just rights and privileges. ”  The purpose for which the villages 
were gTanted was “  subject to the performance of the above 
duties, ”  that of enabling the grantee to “^hold, receive and enjoy 
all the Circar revenues derivable therefrom. ”  Again the docu­
ment reserves to other inamdars in possession ofc land allotted to 
them in the said villages “ in inam tenure ”  their rights in full. 
This does not signify that occupancy rights vested in others hold­
ing assessed lands were intended to be taken away, nor does it
mean that the freehold in any part of the villages was intended to
be conferred, for a reversionary right is reserved to Government 
in certain contingencies. It is not necessary to decide, for- the 
purpose of this appeal, whether until the reversionary right 
reserved to Grovernment accrues, the grantee has a larger interest 
in waste land which lay waste at the date of the 'grant or was 
since relinquished, than that of cultivating it, such as that of cut­
ting timber, &c.; but ii; is sufficient to say that so long as the- 
reversionary right exists, the grantee and his heirs do not hold 
the villages as freeholds or in full ownership as they hold other 
jirivate property. It is not shown that the villages were exempted 
from the rules framed under Regulation IV  of 1831. On the 
other hand it appears that the villages were the subject of the 
enquiry held by the Inam Commissioner and they were not 
enfranchised. Documents A  to E do aot carry the case further 
or show that a freehold was granted.

Beliance was placed by the appellant on the decision of this 
Ooui't in Fanohanadayyan v. Nikilcandayycm (1). The decision in 
that ease proceeded on the ground that the property in the soil 
was the subject of the grant. The history of inam tenures in this 
Presidency was not then considered, and the Privy Council ca«  ̂
on which that decision rested did not decide that land allotted
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in inam tenure, wMoli was not enfrancMsed, was not witHn the 
scope of the Pensions Act, as the question did not arise for decision «.
• x“L i.IE that case.

We consider that the ■ appeal cannot he supported and dismiss 
it with cost.
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A P P E L L A T E  C IV IL .

Before Mr. Justice Kermn and Mr. Justice Muttmimi Ayyar.

■ EAMAOHANDEA (P la in t iit ) , A ppelxant,
1888.

and August 30.
Decem'ber 6.

THE SEOEETAEY OE STATE EOE INDIA IN gOUNOIL

Madras Forest A ct, 1882, s. 10— Froccdtire— Remedrj h j ordina.ry suit harred.

Where by an act of legielattire po'wers are given to any person for a public 
purpose from wMci. an indmdual may receive injury, if tlie mode of redressing' the 
injury is pointed ojit hy the statute, the ordina:^ jurisdiction of civil courts is 
Ousted and in the case of injnry the party cannot proceed by action.

Plaiajtiff sued in a MunsiJ’ s Court to cancel the decision, of . a Forest officer 
confirmed b y  a District Judge under s. 10 of the Madras Porest A ct, 1882, and to 
recover certain land, a claim to 'which had been rejected under the said section:

S eld  that the Munsif had no jurisdiction to entertain the suit.

A p p e a l  from the d.ecree of H. J. Stokes,.District Judge of Ooimha' 
tore, rev ersing the decree of P. Narayanasami Ayyar, District 
Munsif of Coimhatore, in suit No. 387 of 1885.

The facts necessary for the purpose of this report are set out 
in the judgment of the Court (Keman and Muttusami Ayyar, JJ.).

BhasJiyam Ayyangar for appellant.
The Qo'cernmeni Fleader (Mr. Powell) for respondent.
Judgment.—The appellant is the plaintidff in suit No. 387 of 

1885 in the Court of the District Munsif of Coimhatore.
The facts are that pTaintifE alLeges that he is the owner of 

lands having an area of 822 acres in the Tillage of VelHmal^pat- 
tanam. The Forest Eangepfficer of Coimhatore, acting under the 
Forest Act V  of 1882, notified in the gazette the intention of 
G-oyernment to constitute the said lands forest reserve. /Hie 
plaintiflt under s. 10 of that Act filed a claim to the landŝ  No. 53 
of i883. On the 18th December 1883 the Forest ̂ ofî cer dlowed
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