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Boundai'y A t‘t, 18C0, ss,2\, 25, 2S— ZinriMkm Aot, 1877, ss. 6, \i-~A ppeal from  
dedsloii <jj Boiindary offifcr— LmltatifM —A w ard by Arbitrators—Irregular 'procmluret.

The appeal allowed by s. 2 S of the Madras Boundary Act, X X V I I I  of I86O5 is 
one from a decision recorded in th.e preaenco of tlio parties and duly intimated to 
them as required by s. 25 of the said Act.

In 1883 a plaint, by way of appeal from a decision purporting to bo passed 
under s. 25 of the Bountlary Act, was pre.sented to the Court of a I)i»tnct .Munsif 
jind returned on the ground that the subject-matter of the suit was boyond the 
jurisdiction of the said Ooui’t. Tho plaint waa then filed in the District Court 
more than” two months after the date when the decision of the Boundary Settle- 
men^officcr wae communicatgd to the parties :

that s. 14 of tho Limitation Act, 1877, applied, and that the suit was not 
baii'ed by limitation.

Tho true constraotion of' a. 6 of the Limitation Act, 1877, is that, fsare as to the 
perioi  ̂of limitation, the other provisions of tho Act are applicable to cases governed 
by special and Ibcal laws of limitation.

The omission by tho Collector to pass a decision in accordance with an arbi» 
tmtor's award and to furnish a copy to the parties as required by s. 21 of the 
Boundary Act is fatal to the award.

* Appeal No. 7 of 1885,



Seshasa
4'.

The power given ty  3. 21 beiaga judicial power, a C olleetor must'oxei ci^e hi ,̂ 
indepeadont judgment and should not refer the award for acceptance to the Board 

S.i>fK.43{A. of Kcvenue and Government, nor should he adjudicate when, as agent to the Court 
of Wards, ho represents one of the rival claimants.

A ppeal  against tlie decree of D. Biiiok, Acting District Jydge of 
N'ortli Ai’cot, ia Original Suit No. 22 of 1883.

The facts necessary for the puriDOSe of tliis report sufficie,ntly 
appear from the judgment of the Court (OoUins, Tl.J., and 
Muttiisami Ayyar, J.).

Mr. Toirell and Parthasaradhi Ayijangar for appellant.
Mr. Suhmnumyam for respondent.
Judgment.—The appellant is the palayagar of Bangari and 

the respondent is the zamindar of Punganm* in the District of 
North ib.’cdt. Both the Bangari palayam and the zamindari of 
Punganur are permanently-settled estates and they are in part 
contiguous to each other, the former lying to the east of the latter. 
The property in litigation consists of certain hills and jungles 
•which lie between them and the contest is as to the estate in which 
they are included or as to the true boundary line between the two 
estates where the hills and jungles in dispute are situated.

The boundary in dispute is that between the villages Samkal, 
Gruiukiivaripalli and Ohiltavaripallij a hamlet o f’ Sarakal in the 
Bangari palayam, and the villages of Bonamanda and Midimalla 
subordinate to the village of Avalapalli in the Punganur zamin- 
dari. The latter villages are on the plateau and the former are on 
the plain below the plateau and the dispute is as regards the slopes 
of the ghats and the valleys between the spm’s projecting from the 
table land. In the plan attached to the decree of the first OcTort 
the boundary claimed by the respondent is represented by'the, 
yellow line commencing at the spot, marked Q, (Bedisakonda) on 
the south and extending to Yirastralapenta on the north, marked A, 
and the boundary claimed by the appellant is denoted by a green 
line eommenoing at Kannapparai, marked W, and extending to an 
old temple, marked 0. In July 1882 the Grovernment invested 
Lieutenant-Oolonel Oloete, Deputy Superintendent pf Eevenne 
Survey, with the powers of a Settlement officer under Madras 
Act X X Y III of I860 for the pm’pose of adjudicating ron the 
conflicting claims. The- boundary line which he determined as * 
the true line is shown on the plan by a broad blue line.

The Settlement officer recorded his decision at Trichinopoly
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DE tli| November 1882 and formrded it to Madras wliere tlio Seshasia 
Suxoermtendent of the Madras Eevemie Survey confirmed it on 
the 10th March 1883, It was then communicated to the parties 
conoemed, tlie communication from the Collector to the (plaintiff) 
resp^nJent "being dated the 24th March 1883. Prom that decision, 
tlie appellant preferred no appeal by way of regular suit, but the 
re§j|ond^nt brought this suit on the 8th May 1883 praying for a 
declaration that he was entitled to have the boundary determined 
anSl„demarcated in accordance with the yellow line. His case was 
that the tract between the blue and yellow lines never belonged 
to the appellant, that it formed part of his zamindari and that it 
was declas'ed to belong to him by Mr. Sewell in 1871 who tken 
adjudicated on the claim as arbitrator under the Boundary Act.
For the appellant it was contended that the tract between the 
green and the yellow lines never belonged to the respondent but 
belonged to himself and that the decision of Mr. Sewell was set 
aside on appeal. For the purposes of this appeal it is necessary 
'to refer only to three questions on which the appellant and the 
respondent proceeded to trial, viz., (1) Whether the claim waŝ  
barred by limitation; (2) Whether the claim was res-judicaicf: by 
reas(JSi of the decision of Mr. SeweU in 1871; (3) Whether the tract 
in dispute belongs to the respondent.

• As to the first question, the District Judge held that the suit 
\̂ as not barred by limitation, and in this opinion we concur. The 
question has to be determined in accordance with Madras Act 
X X V III  of 1860, and it is provided by s. 25 that “ The Settle
ment or other officer shall proceed to investigate the claim, and 
a f%  examination of the witnesses and' documents, shall record 

.his decision and the grounds for arriving at it and after duly 
informin;ig the parties of the same, he shall proceed to mark out 
the  ̂requisite boundaries in accordance with the decision, which, 
subject to the revision of the authority to whom the said officer is 
immediately subordinate,' shall be considered as the determination 
of all claims and disputes until it is set aside by a formal decree 
of a Civil Qourt. An appeal shaE lie to the Civil Courts from 
this decision by regular suit, provided it be preferred within two 
calendar months from the. passing of the same/-’ I f  the decieion 
of the Settlement officer were taken to be passed on the ISiih Noy-̂  
ember 1882 when h,e recorded it at l!richinopol^ in tlie 
of the rival claimants without previous intimation to therQj
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Saxkaiu .

Seshama the claim would "be clearly barred as it was preferred' aJ t]^ 
expiration of two montliŝ  m ., on the 8th May 1885., If on the 
other hand, the decision of the Settlement olficeir wpre considered 
to he passed on the 24th March 1883 when it was con^mimicated 
to the respondent, the suit would he in time. We efit^’tain 
no donht that the decision from which an appeal is allowed "by 
s. 28 is the one recorded in the presence of the |)a:̂ ties ̂ §.nd 
duly intimated to them, for the ripfht to prefer an appeal within 
two months presupposes a knowledge of the adverse decision f̂bm 
which the appeal is allowed. We do not consider that there is a 
real conflict between the decisions reported in Thir Sing v. 
Venkataramier(V) and Annamalai y . Cioete(2),  ̂ It is not neces
sary to consider whether the decision of the Settlement officer is 
only a preliminary proceeding and becomes appealable only after 
it is confirmed by the reyising. authority. But it is sufficient 
to state that the question now under consideration did not arise 
in the first mentioned case; what was really decided by it being 
that, when an appeal was preferred from the decision of the Set
tlement officer to the revising authority and the decision was 
confirmed by such authority, the period began to run. from the date 
of the original decision and not of the decision of the revising 
authority. In Annamalai v. Oloefe, however, the question now 
raised for decision was discussed and the Court observed, that if 
there was any decision at all in the sense of the Act, it could not 
date earlier than the date of its communication to the parties; 
otherwise they might be banned of their right of appeal without 
any knowledge of the decision having been passed.

Another objection taken in appeal as regards limitation is that 
although the plaint was presented on the 5th May 1883 to the 
District Munsif of Palmanair, it was presented to the'•District 
Court, -which was alone competent to entertain it, on the J-Sth 
November 188S, that s. 14 of the G-eneral Act of limitations is 
not applicable to cases governed by a special enactment and that 
on that ground the suit was barred by limitation. It appears 
that the suit was at first valued at less than Es.' 2,500 and 
instituted in the District Munsif’s Court, but after enquiry the 
District Munsif came to the conclusion that the real value was 
over Es. 2,500 and on the 13th November 1883 returned the
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p}diBi|to'1be presented to a Court of oompeteiit jurisdiction and sesham a

tlie plaint wa  ̂ accordingly presented to tlio District Court on the f̂ ^̂ KAKA
15th November i883. It is conceded tliat if s. 14 of Act X V  
of 187J, tjio Act in force at the date of the suit, is applicable 
to caseS falling under the Boundary Act of I860, the claim 
is not barred by liniitatioiij bn.t it is contended that s. 14 is 
not»5ipplica|)le to such cases. Although the decision reported in 
T/nr Sing ?. Venlmtammier suj)ports this view, that decision was 
passed, it must be remembered, with reference to Act IX  of 1871.
Section 6 of that enactment provided that “ When by any law 
not mentioned in the schedule hereto annexed and now or here» 
after to be in fo];o6 in any part of British India, a period of 
limitation, diffesi'ing from that prescribed by this Act, is specially 
prescribed for any suits, appeals or application, nothing herein 
contained shall affect such law ” ; but it was modified by s. 6 
of Act XV^ of 1877 and the words “  nothing herein contained 
shall affect or alter the period so described,” were substituted for 
the words “  nothing herein contained shall affect such law.”

T̂he true construction of s. 6 then is that save as to the 
period of limitation, the other provisions of the Ĝ eneral Act of 
limitations are applicable to cases falling under special or local 
law and this"'view is in accorda.noe with the decisions reported in 
Belmri Loll Mookerjee v. Mungolanath 3Ioolierjee{l)  ̂ Quracliarya v.

,_̂ The Presideni of the BelgoAWi Toim and Reference
imder Forest Aet F  of 1882(3). We overrule the objection and 
hold that the suit was properly considered not to be barred by 
limitation.

As to the second question, the District Judge is of opinion that 
the decision of Mr. Sewell was final, that it was binding on the 
appellant’ and that it was not competent to the Government to 
reopm it. It is admitted that on the 24th Aug. 1871, Mr. SeweUj 
Assistant Collector of North Arcot, professing to act as an arbi
trator under Act X X V III of 1860, investigated the present olaimj 
inter alia, and formally adjudicated upon it. At that time the 
appellant wa^a minor and his estate was under the management 
of the Oourt<»of Wards- Certain old boundary disputes revived iii 
’Tillages along the border of the Ohittur taluk and the 
dari of I*unganur and it was considered desirable by the Collector

(1) 5 Gal., 110. (3) 8 Bom., 629. , (8) I .L .B ,, 10 210,^
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Se3haj£a to settle them under Act X X X III  of 1860 and to ilielî .46 t|̂ e 
present dispute in the settlement. He proposed tHit Mr. Sewell 
should undertake the adjudication of these disputes and adding 
that the zamindar of Punganur expressed his acquiê enĉ e in the 
proposal, requested the Q-overnment to assign to Mr. SetveJ.1 the 
adj adication of the difierences of which he enclosed a list includ
ing the boundary that forms the subject of the present îtig8.tion. 
The Board of Eeyenue submitted the proposal for the orders of 
{jovernment who by their order, dated the 13th September rl'STO, 
authorised Mr. Sewell to act as arbitrator under Act X X V III  of 
1860 for the settlement of the boundary disputes referred to in 
their proceedings, observing that the Oollector  ̂ should  ̂ be careful 
to see that all the requirements of the Act in regard to arbitration 
were strictly adhered to (exhibit OC). The Collector communi
cated the Grovernment order to Mr. Sewell by endorsement and he 
thereupon proceeded to adjudicate on the claim. He recorded hi& 
decision (exhibit Y) and forwarded it to the Collector who for
warded it for the approval of the Boai’d (exhibit E) and the 
Government. They approved of the decision and the Collector 
deposited it in the District Court (exhibit' 8), The award was 
afterwards forwarded to Mr. Bundall to be carried out and he 
advised the Collector of the difficulty which he experienced in so 
doing and called attention to several omissions in procedure which 
in his opinion rendered the award altogether void. A  corres
pondence then ensued and after obtaining the opinion of their Law 
officers, the Grovernment came to the conclusion either that the 
question in dispute must again be referred to a new arbitrator if 
the parties conceined will consent or that if they will not co:gsentj 
a Settlement officer must be deputed to deal with it uaider s*. 
of the Act. The parties to this suit consented to tho, appoint
ment of Major Liardet as arbitrator, £^d though Groven^enfc 
appointed him he was unable to proceed with the arbitration.

respondent then declined to consent to the appointment of 
any one else as arbitrator and the Grovernment appointed Colonel 
Cloete to proceed imder s, 2,5 of the Boundary A c i The omis
sions to which Mr. EundaR called attention are (i) that no 
wiitten statement nor agreement was filed in accord£tnce wit];L 
s. (ii) that there was no order of referenae as required by 
the s. 23j (iii) that Mr. Sewell disposed of disputes between 
villages which are not mentioned in the Grovernment order
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w êreJjff Ke was appointed arbiti’ator, (iv) that when the award seshasia 
was forwarded to the Collector he did not confirm it and pass 
a decision as , reĝ uired hy s. 21, (v) that such decision was 
not int^ai;,ed to the parties and that a certified copy was not 
forwâ -dSd to the District Court for deposit as provided hy s. 24.

Though, as observed by the District Judge, most of the omis- 
sion^-are^nere defects of form and may not he considered to he 
fatal to the award 011 the ground that there was a substantial, if 
notlt^ormal compliance with the provisions of the Act, the omis
sion on the part of the Collector to pass a decision in accordance 
with the award and furnish a copy of the same to the parties is, 
as pointed out to tjie Groyernment by the late Advocate-G-eneral, 
fatal to the awaî d. That the Collector intended to approve of the 
award, there is no doubt, for in his letter to the Board of Bevenue 
dated the 9th October, he expressed his approval and recommended 
its acceptance b y . Grovernment. But he overlooked s. 21 which 
requires him to pass a decision according to the award and to 
furnish a copy thereof to the parties and provides that the decision 
giyeia according to the award shall be final. The power given by 
this section is Judicial and the Collector was in error in seeking 
the acceptance of the award by the Board and the Q-overnment 
instead of exercising his independent judgment as a Judicial 
officer. Again, his position was anomalous. As agent to the 
|von,rt of Wards he represented one of the rival claimants, and as 
the person entitled to approve of the awaa’d and pass a decision 
according to it he was judge in one sense in his own cause.

' Again, he passed no decision in aocordanoe with the award which 
alone-scould become final when duly intimated to the parties and 
siistain a plea of rea jmlkata. We are unable to concur in the 
opinion of' t̂he Judge that this error of procedure is not substantial 
and tkat it was not competent to the Government to re-open the 
question.

On the merits, however, we consider the decision of the Judge 
is right. The oral evidence' upon which the parties rely is suffi
ciently set out by the Judge and it is scarcely necessary for us to 
recapitulate it, here. It will he observed that the 'oral evidence is 
qsnflicting, but considering it in the light thrown upon it by certain 
undisputed facts and by the probabilities of the case, the r0ŝ  
pondent’s claim appears to be well-founded. The dispute between 
tl}.ese two estates is iftorO than 60 years ol<i ^nd the qtiestioi; o|



I'.
Sankaha.

SEsHAMi actual eiijoyiuent is therefore of considerable importifnc^V« T]̂ e 
Bangari palayam was under attadiment from 180'4 to 1837 and 
it was restored to the palayagar in 1828. During „tliis period the 
palayam was under Amani management and the accounts do not 
show that the Govornnient derived any revenue from the xoi^st or 
hill produce of the tract in dispute, whilst the accounts of Bona- 
manda indicate that such produce was enjoyed by the ^amifidar 
of Punganur. Again, in 1828, a dispute arose in regard to the 
tract in question between the two estates. Messrs. MaodpUald 
and luglis. Head Assistant Collectors of North Arcot and Cud- 
dapah, were directed to settle the dispute, and they decided in 
favor of the respondent in 1882. Their judgment sliows that the 
Punganur zamindar was then in possession; that though the 
dispute existed even prior to 1804, no evidence was then forth
coming in support of the appellant’s claim; and that on the other 
hand there was positive evidence that the Grovernment was not in 
possession between 1804 and 1827. It was admitted in the Oo;urt 
below that the respondent was in possession since Mr. Sewell’s 
settlement in 1871. As for possession during the intermediate 
2>eriod, it is shown on the one hand by the oral evidence fox the 
respondent that a Punganur Tana existed at Katu Papann£%unta, 
marked P in the plan, and that tamarind and other forest produce 
were let on contract by the respondent’s family, whilst on the 
other, there is no trace of interference by the Bangari Palayagai^ 
with the possession of Punganur.

Furthermore, though the pymaish accounts of the two estates 
severally support the rival claims, ĵ 'et the Punganur Sijrvey 
Account was considered in 1832 and in 1871 to be more car&fully 
prepared than the Bangari pymaish in regard to waste land and 
a comparison of 0, P, II, III and IV  supports the observation of 
the Judge that the former is more satisfactory and reliable'  ̂than 
the latter.

Again, the position of the ruins of a fortification across the 
Saddikiidu Pass not very far on the slope from wherq the ascent to 
the plateau begins, the situation of the fortress of Analapallidrug 
sheltered by jungle all around in which the PungaiTui’ Zamindar 
took refuge in 1785 and on previous occasions and the situation of 
a ruined wall across the valley in Qovindulupenta, marked Q-,- and 
of a gateway on Thalupula Kamma show that the tract in dispute
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loa ^Mcli the abovementionecl Punganur works lie belonged pro- Seshama 
bably to Punganur even before the Mysore war. Sankaiu.

Witli tliê foA’egoing evidence before us we are unable to adopt 
Colond Crete’s opinion wMcli lie formed mainly -with, reference to 
tbe Natural features and tbe lie of the country, the distance of the 
boundary line from the villages of the rival claimants and the 
neS§ssit3̂  d  the villages on the plain for fuel and grazing grounds. 
Ij^dealing with questions of property a decision must he arrived 
at tipon the evidence on record and we cannot approve of the 
mode in which Colonel Oloete rejected the evidence on both sides 
and decided the case on considerations such as those mentioned 
by him. We are’ of opinion that the District Judge has come to a 
correct conclusion as to the effect of the evidence on the record 
and we dismiss this appeal with costs.
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APPELLATE CIVIL,

Before Sir Art/mr J. S . ColUns, Kt., Chief Justice, and 
Mr. J u sU gg  Mi(itmami Ayyar.

RAMASAMI AKD OTHERS (pLAINTIi’I’S), APPELLANTS, 188?.
„ Aug. 11, 31.

and ----------------

APPAVU ANB OTHERS (Dei?end.vnts), Eespondents.^
Jividcnoo A ct , ss. 13, i2 --Iielem ncy ofjuigm enis in suits in which right asserted to 

collect duos fo r  a temple.

la  a sixit 'broiigli.t "by tlie traatces of a temple to recover from the o-wners o£
■bei'tain lands in cGi'tain villages raorioj  ̂ claimed under aa alleged TigM as due to  
the tempi ( ;̂

ITeM, that judgmouts in other suits against othor persons in which claims under 
the same right had heen decreed in favor of the trustees of the temple were relevant: 
under s. 13 of tho Evidence Act as heing evidence of instancos in which the right 
claimed had heen asserted :

MeM, also that the said judgments were relevant under a. 42 of the said Act as 
relating to matters of a public nature,

A i ’peals from the decrees of D. IrvinOj District Judge of Triohi- 
unopolyj reversing the decrees of A. Kuppusami Ayyangar, District 
Mn-np-t-f of Trichinopolyj in suits Nos. 208, 209, and 395 of 1884.

* Sftcoiid Appeals Hos. 459 to of 1886.


