
which formerly belonged to Adifc Sahai, with suoli power of- 1879

ascertaining the extent of such third part or share by means of Sur*j Busst 
a partition as Adit Sahai possessed in his lifetime; and order- *-
ing that the appellants be confirmed in the possession of the 
said eight-anna share of Monza Bissumbhurpore, snbjeot to 
such proceedings as the respondents may take in order to 
enforce their rights above declared. The order should further 
direct that the costs in the Courts below be apportioned accor'ding 
to the usual practice of those Courts, when tlie party plaintiff 
is only partially successful. But the appellants, having suc
ceeded here on a material portion of their claim, are entitled 
to the costs of this appeal.

Agents for the appellant; Messrs. Watkins and Lattey.

Agents for the respondents; Mr, E. M. Hore,
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APPELLATE CIVIL.

5b/o7'« Sir Richard Garth, K t, Chief Justice, and Mr. Justice MeDonell.

THE NEW BEERBHOOM COAL CO. (Px,aistiffs) i>. BULOEAM 187« 
MAIIATA AND OTREKs (DBruNDASTs).'* April 2fi.

Specifio Performanee—Sale at Fair T'ahaiion—Ascerlainwunt o f  Friee-^
Limitation Act {IK  of 1S71), sched ii, art. UO.

In n suit for the ppeuifie performance of .in agreement entered into in 1858, 
to grunt a patfa when reiluired, it appeared that the pl.iintifl's npplieil to the 
detendai)iis for a patta in IS74, and in Alarclt 187  ̂ the defendants finally 
refused to make the grant, and the plaintiffs thereupon instituted theu gait for 
specific performance: •

Bald, that they were not barred limitation, as under Act IX  of 1871 
ached, ii, att. 113, they had three ' years Trithin vriuch to bring their 
from the time when they had notice that thejir right was denied.

Where a contract ia tnnde to sell land at . a fair valuation, and iliereb- 
no difficulty in ascertaining what a fair valuation ■ would be, ,• the, Coart will 
take the usual uieaqs of ascertaining it, and ■ decnee pei’j&rBinnCe of the

* Regular Appeal, No. 289 of 18"5, against the decree of tlje ODiciating 
Judge of East Bunlwan, dated the i?7th of Septen»ber 18W.



1878 • contract accordingly. But when, Iiiiving regard to the peculiar character
Nk w the property, as in the case of land aupposed to contain coal, or vnluahlq 

muierals, the •value of the land must be to a great extent a matter of 
II. ' gueas and speculation, the Court Tfill not decree specific performance, as it 

Ma'uat™ means of ascertaining by tke ordinary inetbodB whnt price tlie plaintiff
should p!iy.

T h is  was a suit for the apeciiio performance of an agreer 
ineut to grant a mokurari patta in respeot of a share of certaiu 
lauds in Mouza Moliataililu ia the district of Raneeginige, 
belonging to a joint Hindu family. On the 13th of September 
1858, the defendants executed a mokurari patta in favour of 
one James Erskine, wJiich provided as follows " Widjin tljat 
aforesaid mouza we will not give a i>atta to any other factory 
person,—that is to say, we shall not give settlement to any body. 
If you take possession according to your requirements of extra 
land over and above this patta, we shall settle any suoL lands 
with you at a proper rate. Thereat we make no objection.” Mr, 
Erskiue took possession of the land, and establislied a colliery, 
made roads, and erected buildings ; and ultimately on the 16th 
August 1861 conveyed his interest in the lauds to the plaintiffs, 
lu 1874 Mr. Keelan, the manager of the plaintiffs’ company, 
took possession by beat of drum of the whole of the land of which 
a share had been granted to Mr. Erskine, and demanded a patta 
from the defendants. In 1875 Mr. Keelan again took posses
sion of the lands by beat of drum, and planted a bamboo pole 
in the soil, and entered into negotiations with the defendants 
as to the rate of rent and bonus to be paid. In Pebrnary 1875, 
while the negotiations were going on, the plaintiffs agreed 
to sell a certain portion of the lauds in question to the Bengal. 
Iron Works Company, but were unable to make a good title 
thereto in consequence of the defendants in March finally refus
ing to grant a patta. This suit was accordingly brought. The 
defendants stated that they had already leased the lands not 
covered by the patta of 1858 to the Bengal Coal Co. The 
suit was dismissed ou the ground of limitation, the Judge 
holding that it should, under Aet IX  of 187.1, sched. ii,. art. 
118, have been brought within six years from l3th,of 
September 1858. The Judge fowud that the patta grauWd
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to Mr. iEi'akiue was authentic, ami that the tei'ins iJi'opoaed to the ‘ Jbts
defendants never went beyond negotiations. From this decision NKwBmtii-

C<MI. Co.tlie plaintiffs appealed to the Higli Court.

The Advocate-General (tlie Honble G. C, Paul) and Mr. 
PM/?/3S for tlie appellants.'—The only question in tin's ca.?e is, 
whether tlie Court will compel the defendaiihs to perform speci
fically a contract to sell tlieir land at a fair valuation. There 
can be no objection ou the ground of perpetuity— Tagnre v. 
Tagore (1); nor want of mutuality— Catfv. Tovrle(2)\ nor 
would the uncertainty as to when performance would li« required 
be a sufficient answer to our claim—McLean v. McKny (3), 
Oxford V. Frovand (4). There is sufficient evidence to enable 
the Court to fix the rate— Gourlay v. Bulte 0/  Somerset (5), 
Millies V. Qery (6), Valpy v. Gibson (7), Hoadhj v. MeLaine (8). 
The question of limitation does not arise.

Mr. J. D. Bell and Mr. Stokoe foe the respoudetits.—The 
plaintiffs should be left to the ordinary legal remedy for 
breach of contract,—i. e,, an action for damages. The Court 
will not decree the specific performauce of a contract bo one
sided and uncertain as this is—Hamilton v. Grant (9), Gervais 
V. Edwards (10).

The judgment of the Court was delivered by

G-aeth, C. J. (McDokel, J., coBcurring).—TJiis is a suit 
for specific performance of an agreement to grant a mhiiiig lease 
of some waste lands in the district of Raneegunge. The plain- 
tiifs are a coal mining company, who purchased from a Mr. 
James Erskiue, in the year 1861, his interest in a lease, which 
lie|:had taken from the original defendants in this suit, or their 
predecessors in title, of certain waste lands for mining purposes. 
That instrument was dated the 13th of September 1858. It 
professed to be a heritable patta of 51 bigas of waste bromottur 
land, in Mouza Mohatadihi, for quarrying coal, for giirdeu, foi*

(1) 9 B. li. R., 377. (6) U  Yeaey, 400.
(2) L. K., 4 Ch., 654. (7) 4 0. B„ 837.
(3) L. B,., a P. G., 327. (8) 10 Binelmin, 482.
(4) L. li., 2 r . a ,  13S. (9) 3 Dow. H. L., 3».
(5) 19 Yesey, 429. (W) 2 Dr. & War., 80.
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'oi'charcl, for road-making, and other uses, at a rent of Rs. 25-8, 
and a suitable bonus. Mr. Erskiae was to quarry coal, erect 
buildings, and carry on his factory, which he was to build accord* 
ing to any plan he thought best. Tlien follow these words, upon 
which the plaintiffs’ present claim is founded:

"  Within that aforesaid mouaa we will not give a patta to 
any other factory person,—that is to say, we shall not give 
settlement to any body. If you take possession according to 
your requirements of extra laud over and above this patta, we 
shall settle any such lands with you at a proper rate. Thereat 
we make no objection.*’

T?he persons who granted this lease were a family of Mahataa, 
who held jointly, as bromottur anoeatral property, a tract of 
waste land, called Mohatadihi, containing some 1,312 bigas, the 
MahataS cultivating only a few of the more fertile patches of it.

The 61 bigas, which were the immediate subject of the 
lease, were taken possession of by Mr. Erskiiie, who established 
there a colliery, with roads and other works, and afterwards* 
on or about the 16th of August 1861, conveyed his interest to 
the present plaintifEi, wito are now seeking to avail themselves 
of the agreement iu the patta, by which the Mahatas undertook 
to settle for any additional laud with Mr. Erskine, which he 
might require.

No attempt appears to have been made to enforce this agree
ment until the year 1874:, when Mr. Keelan, the manager of the 
plaintiffs’ company, took formal possession by beat of drum 
of the whole of the Mohatadihi tract, to which the defendants 
were entitled, and in order to procloim the plaintiffs’ intention 
more effectually, he repeated the some ceremony about the 
middle of February 1875, on which occasion a bamboo pole was 
planted in the soil.

It appears that the object of the plaintiffs iu thus taking 
possession waSi that they might sell several properties of which 
this was onsj to the Bengal Iron Works Company; and this 
sale they carried out, or professed to carry out, by a convey
ance dated the 17th February 1875.

After first taking possession in August 1874, the plaintiffs’ 
naanageiv Mr. Keelan, endeavoured to arrange with the defend-
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ants (the Maliatas) as to the terms of the settlement; and a. 1878
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good deal of evidence has been given as to negotiations upon NkwBkbb 
the subject, which took place between Mr. Keelan and some of Coal c.>- 
tlie Mahatas.

Mr. Keelan contends upon the strength of this evidence, tliat 
an agreement was actually come to as to the terms of the settle
ment ; and if this could have been established, no doubt the 
plaintiffs might have come to tins Court with a better chance 
of success. But the Judge in the Court below, after a careful 
consideration of the evidence on this point, hns found as a 
matter of fact, that no definite arrangement wns come to, and 
that what passed between Mr. Keehin and the Mahatas amount
ed to no more than negotiations.

In this we quite agree with him. The oral communications 
■which are relied upon by tlie plaintiffs, took place at the end of 
February and the 1st and 2nd of March- 1875 j and we find 
that, on the 1st of March, a letter was sent by the defendants 
to Mr. Keelan, in which the defendants proposed to Mr. Keelan 
to settle the terms for the additional land which tlie plaintiffs 
required at Jig. 5 per biga for rent, and Rs. 5 per biga for 
bonus, and the letter concludes in this way ;—

“  I f you should assign, or if you should assume possession of 
lands outside those already rented by you, you 'will become 
liable to us for the above bonus and rent rate; ftjjcordipgly, 
we write that if you are willing to take waste jungle lands on 
demarcation thereof to be made by ns, then, on your becoming 
applicants in writing to this efiect, we shall adviae you of the 
necessary steps to be taken- If, within a week, you do not make 
application for settlement at proper terms, then, in the event 
of our settling with other parties, no objection of yours will be 
of any avail,”

Within a week of the date of this letter, viz., on the 7tii of 
March 1875, Mr. Keelan, on behalf of the plaintiffs, unewered 
it by a letter to the defendants in the following

“  Whereas several notices have been sent to you to enter 
into a settlement for the lands in Mohatddihi, which we occupy 
under tlje terms of a former patta, tmd whereas you also have 
sent a notice requiring nie to ent r̂ on a settlement, with which



180 THE INDIAN LAW KEPOIITS. [VOL. V.

1878 .notice I  have acquainted myself, I  hereby write to you that
K«w Bititit- I Jim reatlv to euter into a settlemout.

BIIOOM  • '

C o a l  Co ,
V ,

E u l o r a m
M iH A T A .

“  That letter about the arriingeinent, which I seiifc to Calcutta 
after writing in your presence, lias been replied to, and the re
ply is with me.

“  Therefore, if you, with all your co-sharers, will repair 
quickly to mofussil kutchari at Roghunath Chaki a settlement 
is likely to be made.

“  I f  you fall to appear quickly, then in accordance with the 
law, the rental money will be paid into Court, and application 
will be made to the Court for a settlement.

"  You are not to show any negligence in tliis matter. We 
are ready to enter into a regular settlement. Dated Bengali 
24th Falgoon 1281 =  7th March 1875.”

It appears to us quite clear from these letters, that whatever 
oral communication may have taken place between the parties 
previously to the 7th of March, no arrangement as to terms 
had taken place on that date. Mr. Keelau’s letter is quite in
consistent with any such supposition.

As Mr. Keelan’s last letter did not contain an acceptance of 
tlie offer proposed by the defendants, the latter appear to have 
taken steps at once to carry out the threat contained in their 
letter of the 1st of March, vis., that in the event of no settle
ment being made within a week, they would dispose of the land 
to other persons. The Bengal Coal Company Ld. had . been 
■then in treaty with them for ti lease of the property in question, 
and on the 17th of Marcli we find that they conveyed, it to the 
Bengal Coal Company (the defendants) at a jama of Rs. 1-8 
per biga, and a bonus of Ra. 6,000, by a mokurari patta of 
that date, and on the 20th April 1875 a second mokurari patta 
to the same effect (so far as the conveyance of the laud, the 
rent find the bonus were concerned) was made by the defend
ants to the Bengal Goal Ccimpauy,

In the first of those pattas there id au express allusion, tosltie 
patta of 1858, which was made to Mr. ^Erskine,, and it'fifai* 
adm.it'-.ed on the argument before us, that the Bengal Coal GoHu-; 
paiiy had sufficient notice of the ])laintiffa’ riglits arising from 
that document, whatever those rights might be.



VOL. V.] CALCUTTA SERIES. - 181

V,
D ijlo ra xMjUIATAi

There is no doubt, therefore, that the Bengal Coal Company • isrs 
are the parties really interested in defending this suit, and tlmt Nk̂ Bkkk- 
the true q̂ uestion is, whether this lease to the Bengal Coal Coai, Co. 
Company is to stand, or whether the plaintiffs are entitled 
under the agreement of 1868 to ha^e the land conveyed to them 
upon such terms as the Court should think fit.

Upon this ground it was contended in the Court below, that 
the Bengal Coal Company ought to be made parties to tlie suit 
as being the persons mainly interested in it ; but the Judge 
overruled the objection, and ultimately dismissed the suit upon 
the point of limitation. This point we shall notice more fuUy 
hereafter. Upon the case coming before us iu appeal, the 
objection was again raised by the appellants, that the Bengal 
Coal Company ought to be made parties to the suit, and wo 
considered that the objection ought to prevail. We thought 
it quite clear that they were the persons really interested iu the 
result of the proceedings, and that as such, aud for the purpose 
of avoiding future litigation, they ought clearly to be made 
parties under s. 73 of tlie Code.

We accordingly made an order to this effect;
“  Having regard to the point which was argued on Tuesday 

last by Mr. Stokoe, we think it right aud advisable in the in
terests of all parties concerned, that the Bengal Coal Compnuy* 
should be made parties to this suit. The Judge should have: 
made them parties iu the Court below.

"  We accordingly adjourn the hearing of this appeal to a 
future day, of which due notice will be given to the parties, 
and in the meantime we direct, under s. 7S of Act VIII 
of 1859, that th6 Bengal Coal Compauy be made defendants, 
and that notice of that fact be served upon them as prescribed 
in that section. The plaintiffs, if so advised, will be at liberty 
to file, within a week from this date, an amended plaint, so as to 
include in it any claim which they may have against the Bengal 
Coal Company, aud the Bengal Coal Company will be at liberty 
to. toe their written statement withiu a week of the filing of 
the amended pUinl. The Bengal Coal Conipauy will also bo at 
liberty to produce any evidence they may tbiuk proper, when 
the case comes ou â ain before this Court.

25



1878 « After the Bengal Coal Company liave filed their written
Nmv Bekb- statement  ̂a day will be fixed for the further hearing of the case.”

C o a l  C o .  The Case wtis, accordingly, adjourned; the Bengal CoalCom- 
B d l o b a m  pauy were made defendants, and put in their answer; and the
M a u a t a . came before ua again fot rehearing.

The Bengal Goal Company, however, have raised no other 
points of defence than those which •were urged by the Mahata 
defendants in the Court below; and we have no doubt that the 
Judge was quite right in supposing that the Mahata deifeudauts 
were in fact fighting tlie battle of tlie Bengal Coal Company.

We will now proceed to deal with the point of limitation, 
upon which the Judge in the Court below dismissed the suit.

We will assume for this purpose, that the contract contained 
in the patta of 1868, was one capable of being enforced in this 
Court by a suit for specific performance, and assuming this, we 
are quite unable to understand the grounds upon which the 
Judge has decided in the defendants’ favor.

In the first place we do not see why a six years’ limitation 
should be applicable to a suit of this kind at all; nor, in the 
next place, if it were applicable, why the time should run from 
the making of the contract, instead of from the breach of it. 
It appears to us quite clear, that art. 113 of sohed. ii of 
the Limitation Act is expressly made applicable to suits of this 
nature; and by that article the three years’ limitation runs, not 
from the time of the making of the agreement which is sought to 
be enforced, but from the time when the plaintiff has notice 
that his right is denied.

Suppose, for instance, an agreement made with A; on the 1st 
of January 1870, to grant him a lease of certain lands, and A. 
applies for his lease on the 1st May 1871, when his application 
is refused. The three years’ limitation in this case would run 
from the latter date; and A. might bring a suit for specific 
performance of the agreement at any time before the 1st of 
May 1874.

W e think it clear, therefore, that in this respect the Judge 
has madQ a mistake; and that, as the plaintiffs’ right, in this 
instance was not denied till the month of March 1875, the, 
plaiutifffi had three years, from that time to bring their suit.
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The otliev questions as to covenants running with the land,' 
and the time during which the agreement waa to remain in 
force, if it were capable of being enforced at all, it Tvill not be 
necessary for us to decide; because we are of opinion, that upon 
another ground, which speciallj* ajjplies to this particular case, 
the plaintiffs’ suit must be dismissed.

Their claim is to have the agreement of the 13th of Septem
ber 1858 enforced with reference to the whole of the property, 
of which they took symbolical possession in February 1875; 
and as no terms were fixed by tliat agreement as to i*ent and 
bonus, they ask the Court to say, or to ascertain by reference 
to the Registrar, what would be the proper rent and bonus to 
be paid by them for such additional lauds,

Now there certainly does appear to be authority for the* 
proposition, that where a contract is made to sell land at a fair 
valuation, and there is no difficulty in ascertaining what a fair 
valuation would be, the Court would take the usual mea ne of 
ascertaining it, and decree performance of the contract accord
ingly; see <?asfer?/4 v. Lord Lowther (1); Sugden’a Vendors 
and Purchasers, 11th edn., p. 327.

The price or the rent of land might readily and fairly be 
fixed as between buyer and seller, where the property is of an 
ordinary character, and its market-value generally known or 
ascertainable. But having regard to the peculiar character of 
the property in question in this suit, and the uncertainty that 
must necessarily exist as to its true value, it really is quite 
impossible for the Court to ascertain by any means in their 
power, what would be the fair terms of the proposed settlement. 

If the laud contains, as both parties now believe it does, a 
quantity of coal and other valuable mineral, there is no doubt 
that 51 bigas, which were taken by the plaintifis under the 
patta pf 1858, were sold by the defendants at a price infinitely 
below their proper value; and it is also pretty clear, jipon thfe 
same supposition, that the Bengal Coal Company hare alao.made 
a very advantageous purchase of the land in qaestion̂

The truth is, that the value of land under these circumstances 
must always be to a great extent «■ tniitter of guess and specula- 

(1) 12 Vssey, Jun;. 107,
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pay.
For these reasons we are of opinion, that, upon this ground 

alone, apart from the other objections which hare been taken, 
and upon which we give no opinion, that this appeal must be 
dismissed with costs as against all the defendants.

Appeal dismissed.

Attorneys for the appellants: Messrs. Boberts, Morgan, §• Co.

Attorneys for the respondents; Messrs. Sanderson §• Co.

APPELLATE CRIMINAL.

1879 
April 26.

Bqfore Mr. Jusiice Ainslie and Mr. Justice Broughton.

BHOKTERAM (Oomplahjant)  ». HEEBA KOLITA (Aoodsbu).*

Penal Code (Act X L V  o f  1860), ss. 182, 211—Preliminary Enquiry— 
Act X  o f  1872, ». 471.

An offence under a. 211 of tlie Fenal Code incladcs an offence under s. 182; 
ifi is, therefore, open to a Magiatrate to proceed under either section, althougb, 
in caaea of n more BeriouB nature, it may be thnt the proper course is to pro
ceed under s. 211; see Raffee Mahomed v. Ahbas Khan (1).

K ei’EREncb to the High Court under s. 296 of Act X  of 1872.
One Heera brought a charge of theft against Bhokteram at 

tlie police thanua. The police, after investigation, reported the 
case to be false. Thereupon Bhokteram instituted before the 
Assistant Commissioner a charge against Heeta under s. 211 of 
the Penal Code.

The Assistant Commissioner, without first giving Heera an 
opportunity of proving his case against Bhokteram in Court, 
if he wished to do so, placed him on his tri^l on a change uadee

* Criminal Eeferenoe, No. 16 of 1879, made lay W . E. Ward, Etfq., 0. S., 
Judge o f the Asisam Valley Districts, dated the lOth April 1879.

(1) 8 W . B., Crim., 67.


