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are sufficient for providing against a breach of the peace. In sup­
port of his view, that, in the absence of any Bpcoisil law he was jus­
tified iu acting on his own discretion, Mr. Hainptou says,—that 
“  there is no section of the law authorizing return of stolen pro­
perty recovered, to the man robbed, yet it is in reason that tTie 
property should be so returned.” Mr. Hampton has apparently 
overlooked the provisions of s. 418 of the Code. That section 
clearly provides for the case which he supposes to he left not 
provided for.
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BHOYRUB DASS JOHUERY ». DOMAN THAKOOR.

Abaiement o f  Suit-~Deoih o f  nole Phtntiff—Revivor—Civil Procedure Code 
(Act X  o f  1877J, ss. 368, 365, 366, Z n —UmitaAoii Act (X V  o f  1877J, 
sched. ii, arts. 171, 178.

Upon the death of a sole plaintifi, if no application to revive is miule 
within sixty days fi'om the date of the plaintili’s death, the suit abates. But 
the Court may, under s. 371 of the Code of Civil Procedure, revive the suit, 
ou the npplicatioii of the legal representative of the plaiiitill| within three 
years from the time whea the right to iipply Accrues, if he can show that he 
\vas prevented by saffioient cause from eoutinuing the salt.

T h is  suit was corameuced on the 16th of September 1878 
in tlie name of Bhoyrub Dass Johurry as sole plaintiff. Bhoyrub 
Dass Johurry died on the 9th of November 1878. Probate of his 
will was not obtained until the 5th of April 1879, ou account 
of special citations having been issued, aud other iliffioultiea as 
regards the appointment of executors.

Mr. Bonnei'jee fo r  tlie executors obtained a riile nisi) m!{)Qg 
upon the defeadanfc to show oaujje, wiiy the auit sliould not be 
revived in the names of the executoi-s, or why the suit; shouW 
not abate auder .8.’ 366 of the Civil Pcoeeilui'e Code, and 
in the event of an order being made for abatismeut, auoh ovAer 
should not be set aside under s. 371,:.and the names of t}i« 
executors be entered upon the recordi

1879 
HI111/12.



1879 Ml’. Crackiiall for the defendant showed cause.—Tlie first part
! BHOYitiiE of tiig j.q1q caiiaot ataud, as lie re there waa a sole plaiutiff. and
Dabs J o iiu iin y  . • , i

no applicatiou to revive the suit has been made under s. 365
Thakooh. within sixty days from the date of the plaintiff's death, ap 

required by the Limitation Act, sched. ii, art. 171. If the suit
abates under chapter xxi of the Civil Procedure Code, aud
an application is made under s. 371 to set aside the order for 
abftteiuent, due diligeiioe must be aliown. Here the plaiutiff 
died in November, aud no application is made till to-day. If 
there were difficulties about probate, the proper course was to 
sipply for limited admiuistraliou. An application made after the 
period of limitation has elapsed, must be dismissed: Limitn- 
tion Act, s. 4.

W il s o n , J .— The first question, whether I have power to make 
either of the orders asked for, is important. Section 363 of the 
Code provides, thai; if there be more plaintiffs than one, aud any 
of them dies, and the cause of action does not survive to tlie 
surviving plaiutiff or plaintifFd alone, but survives to him, or 
them, aud the legal representative of the deceased plaiutiff jointly, 
the Court may, on the application of such legal representative, 
enter Ids name on the record in place of such deceased plaintiff, 
aud the suit shall proceed at the instance of the surviviug 
plaintiff or plaindifB and such legal representative. Section 365 
provides*that, "  in case of the death of a sole plaintiff, or sole 
surviving plaiutiff, tlie Court may, where the cause of action 
survives, on the application of the legal representative of the 
deceased, enter his name in the place of such plaiutiff on the 
record, and the suit shall thereupon proceed.” Article 171 oftliei 
Limitation Act says, that the period of limitation for applications 
under these sections, shall be sixty days from the date of tlie 
plaintiffs death. The result is, that as to the first part of the 
pres'enfc application, which is to revive under s. 365, the 
applicants arc barred. Section 366 of the Code provides, that 

if no such appliciition (that is no application under s. 365) 
be made to the Court, by any person claimin'g to be the legal 
representative of the deceased plaintiff, the Court may pass aii 
order that the suit shall abate, aud award to the defeudunt .

140 THB INDIAN LAW REPORTS. [VOL. V.



VOL, V.] CALCUTTA SBEIES. 141

costs which he may have iucurred in defending the suit, to be 1ST9_
reoover’ed from the estate of the deoeased plaintiff; or the Court Bhoyubb
may, if it thinks proper̂  on the (ipjiliofttion of the defendaut, and 
upon such terms as to costs, or otherwise as it thinks fit, pass THiKoo*.
such other order as it thinks fit for bringing iu the legal re­
presentative of tii% deceased plaintiff, or for proceeding with 
the suit iu order to a final determinatiou of the matter in dis­
pute, or for both those purposes.” When tlie order is made 
under the first part of this section, the suit abates. Section 371 
says, “  that when a suit abates or is dismisaed under this 
chapter, no fresh suit shall be brought on the same cause of 
action. But the person claiming to be the legal representative 
of the deceased, bankrupt, or insolvent plaintiff may apply for 
an order to set aside the order of abatement or dismissal; and 
if it can be proved that he was prevented by any sufiScierit 
cause from continuing the suit, the Court shall set aside the 
abatement or dismissal, upon such terms as to coses, or otherwitse 
as it thinks fit.” No period of limitation is specifically provid­
ed for applications under the last two sections, and the period of 
limitation, therefore, must come under art. 178 of the Liiuitatioii 
Act, which gives three years from the time when the right to 
apply accrues. Under these two sections there is, I think, 
power to deal with such cases as the present, by declaring 
the suit abated under s. 366, and at the same time reviving 
it under s. 371. The question then is, whether the applicant 
was prevented by any suflScient cause from ooutinuing the suit.
I think that he was, Mr. Cracknall says sufficient cause was not 
shown, because the applicant, might have applied for limited 
adininistration, but his omi^ion to apply for such an adminis­
tration, which might, or might not have been granted, was not,
I think such neglect as should disentitle him to relief,

Ilule ahiolute.

Attorney for the applipaut: Mr. Leslie.
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