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1879 ,prosecution as evidence upon the second prosecution, or as it 
E h fb b w s  is called in the reference before us— “ take up the case for
Chukdrb the prosecution where it was left when the prisoner was dig.

charged”—the Magistrate would in effect be acting as if he had 
ailjourned the enquiry sine die, which he has no power to do: 
It cannot be supposed that the Legislature intended by the 
mere use of the word “  revival of a prosecution ” in expl, 2, 
s. 87, to give the Magistrate such a power, after it Lad cnre- 
fully made provision by s. 82 against unlimited adjournments. 
In my opinion the proper reply to the q̂ uestiou of the Offi
ciating Chief Magistrate is, that a "  revival of a prosecution" 
as mentioned ia expl. 2 of s. 87 is not a continuation of 
the original prosecution from which the aocuaed has been dis- 
chargeil; and that upon the revival of the prosecution, all the 
witnesses on whose evidence the prosecutor intends to rely as 
justifying the committal of the accused must be examined be* 
fore the Magistrate ; and if any of them were examined at the 
time of the original prosecutiouj they must be examined denom.
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Before Mr. Justice Morris and Mr. Justice Whiie.

THE KMPRBSS v. MAGUIEE.*

' Mvtiny Act, s. IQl—Juristliction o f  Civil (as opposed to Military) Courts  ̂
Offence cemmitted hy Briiish Soldier.

Section 101 of the Mutiny Act does not deprive the Civil (fia opposed to 
Military) Courts of juriadiotion over British soldiers committing offenses 
■withiu the territorial limits of those Courts, nor render the e.nercise of their 
juriadiotion dependent upou the sanction o f the Oommander-itt-Chief, 'fke 
section is merely permissive of , a military trial,being held.

I n this case the prisoner, who was a European British sub
ject, and a private in the army, was charged with the oflFenoe of 
theft, and was committed by the First Assistant Superintendent 
for trial to the Sessions Jadge and Judicial Commissioner of the

* Criminal Keference, No, GfJ of 1879, from an ordef made by'Lieutenant-. 
General C. A. Barvrell, 0. B., Sessions Judge and Chief Commissioner of 
Andwnaa and Niuobav Islands, dated the 24th Aptil l879.



Audamnn and Nioobar Islands. That officer referred the case- 1879 
to the High Court under a, 296 of Act X  of 1872 and s. 13 of- EapuEss 
the Aiidamaa and Nicobar Islands Regulation of 1876, on the MAountis. 
ground that the commitment had been made without regard to 
the provisions of s. 101 of the Mutin/ Act, 1878, trhich provides 
in such oases for a trial of the prisoner by court-martial, and 
without any coramunicatiou on the subject liaving been made 
to the Commander-in-Chief. He was therefore of opinion that 
}ie had no power to try the case.

The opinion of the Court was delivered by
W h it e , J.—We have referred to the lOlst section of the 

Mutiny Act (41 Vic., c. 10, A.D. 1878), and are of oijinion tliat 
that section (which is also to be found in the Mutiny Acta 
between 1873 and 1878) does not deprive the Civil Courts of 
jurisdiction over Britisfi soldiers committing offeuces within 
the territorial limits of those Courts, nor render the exercise of 
their jurisdiction dependent upon the sanction of the Commaud- 
er-iu-Chief. The lOlst section simply provides that ns regards 
civil offences committed by British soldiers serving in India or 
its dependencies, and at a distance of more than 120 miles from 
the Presidency-town, the offenders may be tried by a general 
court-martial, the appointment of which rests with the Com- 
mander-in-Ciiief. It appears to as that the section is merely 
permissive of a military trial being held. In this case the 
Court has got possession of the investigation of the oflfence, 
and the military authorities have not availed themselves of tiie 
alternative procedure of trying the offender by a general court- 
martial. Under these circumstances, we think that the Court 
of the iPirst Assistant Superintendent was a competent Court 
to commit the accused for trial on a charge of theft, and that 
the Court of tlie Sessions Judge and Chief Commissioner is a 
competent Court to deal with the case so committed, and we 
accordingly direct the latter Court to dispose ol the case»
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