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creditor holding = decree, which entitles him to enforce his Ken; 1881
and another decree-holder not secured and holding a simple Mgg;ffso
money-decree, Under these circumstances, we think it impos-  Durr
sible to say that the Subordinate Judge was wrong in allowing 1\1:1{1;;;“

: . : H OHUN
the mortgaged eight annas to be first sold in .e:fecutmn. of tllxe Cooanoo.
mortgage-decree, and theu selling the remaining moiety in el
execution of the decrees for rent. This appeal, thevefore, must wagy Dases
also be dismissed with costs, GoPAr Das
Appeals dismissed. Dorr.

Before Mr. Justice Mitter and Mr, Justice Maclean,

WAZEER MAHTON awp avoruer (Derexnants) v. CHUNIL SINGH 1881
AxD asormER (Pratnmires) June 11.

Ras Judicata—Finality of Arbitrator's Awerd, when Judgment iz passed
thereon— Question dealt with by such Award raised in a subsequent Suit.

Where o case waa referred to arbitration, and the award was subsequently
filed nnd judgment passed in accordance therewith, and subsequently, in
another suit between the same parties, a questivn dealt with in the award was
raised,~— .

Held, that such question was res judicata between the pmrties, the jndg-
ment on the award having the snme effeet as an ordinary judgment of a
Court, and being oconclusive on the point.

Tois was a suib for arvears of rent for the years 1284 and
1285 (1876—1878). The rent was payable in kind, and the
amount of land in respect of which it was alleged to be due
was found by the original Court to be 44 bighas and 12 cottas.
The plaintiffs alleged that they were entitled to a nine-annas
share, and that the defendants were only entitled fto a seven-
annas share ; but the defendants disputed this, and contended
that the plaintiffs were only entitled to an eight-annas share of
the produce, and that & tender had bsen made of thatamount
and refused previous to the suit being brought.

* Appeal from Appellate Decree, No., 721 of 1880, agninst the decree of
H. Beveridge, Esq., Judge of Patna, dated the 19th January 1880, reversing
the decree of Babu Poresh Nath Banerjee, Subordinate Judge of that
district, dated the 27th May 1879,
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The  original Court found the shares to be in the proportion
of nine to seven, on the ground that this question had been
decided in a previous suit between the parties, which had been
referred to arbitration. It dppeared that the award, which wag
dated the 12th November 1877, had been confirmed by the
Munsif, and subsequently upheld on appeal by the District
Judge. The remaining facts in the case having been found
against the defendents, the Subordinate Judge gave the plaintiffs
a decree for ther amount they claimed, and this decree was
confirmed on appeal by the lower Appellate Court. The defend-
ants accordingly now appealed to the High Court, on the ground,
amongst others, that the decision of the arbitrators, acted on
by the Courts below, was not a finding of a Court of competent
jurisdiction upon the question at issue in the present suit, and
that it was, therefore, not admissible, if at all, as conclusive
evidence on the question. '

Baboo Mohesh Chunder Chowdhry and Baboo Sreesh Chunder
Chowdhry for the appellants,

Baboo Saligram Singh for the respondents.

The judgment of the Court (MrrTER and MACLEAN, JJ.) was
delivered by

MirreR, J—This was a suit for arrears of rent for the years
1284 and 1285 (1876-—1878), the rent being admittedly payable
inkind. The plaintiffs claim to recover in the proportion of
nine-sixteenths of the produce; the defendants allege that the
proportion is half and half.

It appears that there was a previous suit between the parties
in respect of the rent of the years 1281 to 1283 (1874—1876).
In that suit also, they were at issue upon this point, viz, in
what proportion the plaintiffy are entitled to receive the produce.
The whole matter in difference in that suit was referred to
arbitration, and the arbitrator submitted his award, deciding this
question in favour of the plaintiffs. Certain objections were taken
against the award, but the Court overruled them and passed
judgment in accordance with it, The defendants appealed against
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that judgment, but failed, on the ground that the judgment being
in accordance with the award was final under the law.

The Courts below in this case have treated the former judg-
ment as conclusive evidence on this point, and the question
raised before us is, whether it has that effect.

We are of opinion, that the lower Courts are right in treating
the former judgment as conclusive upon this particular issue.
It has been contended before us, that a judgment can be only
treated as res judicate when it is the decision of a Court of
competent jurisdiction ; and that an arbitrator is not a Court of
competent jurisdiction, his jurisdiction being limited to the
decision of the particular matter referred to him.

This argument seems to us nob to be sound. It is not simply
the award which has been held to be 7es judicaie in this case,
but the award followed by the judgment of the Court.

Section 323 of Act VIII of 1859 (the reference was under
that Act) says, that if the Court shall not see cause to remit
the award, &c., &e., the Court shall proceed to pass judgment
according to the award; and s. 185 says, that the judgment
shall contain the point or points for determination, the decision
thereupon, and the reasons for the decision. It is clear, there-
fore, that a judgment passed in accordance with s. 325 incor-
porates in itself the decision upon the points at issue as contained.
in the award. It has the same effect as an ordinary judgment
of a Court. This view is supported by an authority cited at
p. 17 of “Biglow on the Law of Estoppel” It is to the
following effect —“The award of arbitration under a rule
of Court, if final and valid, is also conclusive upon the parties.
The case first eited—Lloyd v. Barr (1)—was an action on a note
against a prior by a subsequent indorser, who had paid a judg-
ment given by arbitrators in an action by the holder against
all the indorsers; and as no technieal issue had been framed, it
was contended that the judgment was sob an estoppel to the
present defendants to deny demand and notice. But the Court
ruled otherwise.” :

Tt has been also urged that the question of proportion was
incidentally tried in the former suit. But we are unable to take

(1) 11 Pen, §t,, 41.
93
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1881  this view. It appears to us, that the point arose directly in that
WaznER  case as it also arises directly here,

MA?,?‘ON The decision of the lower Courbs is, therefore, corvect. The
JuoN  appeal is dismissed with costs.
Appeal dismissed.
Before Mr. Justice Prinsep and Mr, Justice Field.
1881 BONOMALL MOZUMDAR (Jupemenr-Denroz) 2. WOOMESEH
July 28. CHUNDER BUNDOPADHYA (DECREE-HOLDER).*

Sale in Exscution of Decres— Irregulurity— Material Injury~-Presumption—
Civil Procedure Cods (Aot X of 1877), s. 811— Witnesses, Laches in
Summoning.

On no application under &, 811 of the Civil Procedure Code (Act X of
1877) to set aside n sale, it appeared that there hnd been a material ircegu.
larity in publitbing the sule; but no witnesses were oalled to prove that
substantisl injury had been caused thereby. 1t also appeared that seven-
teen days after the applicant had applied for proclamntions to be issued to bis
witnasses, he deposited the requisite fees ; and that, subsequently, there was
o delay of seven days in the office in issuing such proclamations, which were
ultimately issued only three days prior to the day fixed for the hearing.
On tho applicant alleging that, in consequence of such delay, he had not
been allowed a fuir opportunity to produce his witnesses,—

Held, that the Court omnnot presume that substantinl injury bas been
couged from the mere fact of there having been a material irregularity in
publishing n sale; but when botha mateyial irregularity and substantial
injury have been proved, the Court may reasouably presume that the substan~
tial injury is due to such irregularity,

Held also, that the applioant having been guilty of laches himself, could
not be allowed {6 set up the delny in the office, as a ground for the non-pro-
duction of his witnesses,

Gopee Naik Dobay v, Roy Luckmeeput Singh (1) considered.

Tars was an appeal against an order vejecting an application

under g, 311 of the Civil Procedure Code (Act X of 1877) to set
aside & sale,

* Appenl from Original Order, No. 142 of 1881, against the order of Baboo

Jugatdurlubh Mozumdar, Officiating Subordinate Judge of Fuireedpore, dated
the 5th February 1881,

(1) 10 L R, 349.



