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We have had some doubt whether, having regard to the diffi-
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some of the decisious upon it, we ought to refer this case to a
Full Bench; but, on the whole, we do not find that any of the -
authorities ave so opposed to our present view as to render that
course necessary. We, therefore, dismiss the appeal with costs.

McDoxngLy, J.—I concur in dismissing the appeal. I would
merely add, that it seems to me, that all that the plaintiff pur-
chased under his sale, which was held under the old law, was the
right, title, and interest of the mortgagor; and as, at the time of
the sale to plaintiff, the mortgagor had no right, title, or interest
remaining, the plaintiff purchased nothing, and is not entitled
to the relief he claims in the present suit.

Appeal dismissed,

Before Mr. Justice Prinsep and Mr, Justice Fisld.

BROJENDRO COOMAR ROY (Prarrrier) ». KRISHNA COOMAR
GHOSE Anp ormrrs (DEFENDANTS).*

Appeal—Decree— Civil Procedure Code (dct X of 1877), s, 540~Survey—
Measurement— Beng. Act Villof 1869, ss. 28, 87, 88,

An order made under s. 87, Bengal Rent Act (Beng. Act VIII of 1889), iaa
decree within the meaning of the definition contained in the Civil Procedure
Code (Act X of 1877), and an appeal lies therefrom under the pruvisions
of s, 540

A proprietor of an estate or tanure Lns o right to make n gereral survey

and measnrement of the lands comprised in kis estute, under the pro.
visions of s, 87 of the Rent Act, without proving that heis in receipt of the

" rents, there being nothing in Inw which prevents him from making such a survey

or mensurement, as is contemplated by ss. 26 and 87, merely becanse bhis
estate Liappens to be sublet to & number of tenure-holders.

The only excepted csse is where there is a special agreement to the
confrary.

~ Ix this case the plaintiff sought, under the provisions of 5. 87 of
Beng. Act VIII of 1869, to establish his right to mensure eertzilin‘

* Appeal from Original Decree, No. 270 of 1880, sgainst the decree of
Boboo Gungaehurn Sirear, Subordinate Judge oi: Dnoon, dated the 3lat
July 1880, ‘
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Jands comprised in Mouza Akhari and several other mouzas.
He alleged that he lad purchased the zemindari, at a revenue-
sale, on the 4th QOctober 1877, for Rs. 10,000, and duly obtained
the sale-certificate and delivery of possession under the pro-
vistons of & 29, Act XTI of 1859; that he, subsequeuntly, sent
an amin to mensure all the lands of the zemindari set out
in the plaint, but that the defendants resisted such mensure-
ment being made, and therefore he was obliged to make the
present application to the Court.

A number of the defendants appeared and filed written
statements resisting the application on various grounds, and
denying that the plaintiff had any cause of action against them;
and the following issues were settled amongst others :—

1. Js the suit uutenable by rensen of its having been
brought against all the defendants jointly ?

2. Is the suit bad on the ground of nonjoinder ?

3. Is the plaint, or rather the application, defective in con-
sequence of the plaintiff's omission to state therein the quan-
tity of land held by each of the defendants, the kismut in
which it is situated, aud the value thereof? _

4. Was the plaintiff formerly a 4-annas sharelolder in the
zemindari, of which he applies to make measurement on the
ztrength of his having purchased it at a revenue-sale ? And
ghould this application be disallowed in consequence thereof ?

6. Should the suit be rejected because the plaiutiff served
no notice upon the defendants?

6. Is the plaintif entitled to measure the lands of those
defendants who say that they held those lands in virtue of
their mokurari tenures ?

7. Has the plaintiff no right to measure the lands bécause
he has been out of possession from before ?

The lower Court found the first five issues in favor of the
plaintiff, holding, that although the plaintiff admitted that, pre-
vious to the purchase, he owned a'4-annas share in the zemiu-
dari, he was not on that account disentitled to the relief he
sought,

With regard to the sixth and seventh issues the Judge
found that the plaintiff intended to make a minate measure-
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ment of the lands; that most of the lands were ecovered by
howladari and other intermedinte tenures; and that most of the
ryots held under such intermedinte holders, and paid their rents
to them and net to the plaintiff; and that it was admitted on
both sides that the plaintiff was mever in possession of the
estate by receiving rent from the ryots or from the intermediata
tenants, On these grounds, therefore, he held, that the plaintiff
was not entitled to the relief he sought, and dismissed the suit
accordingly.

Agninst that order the plaintiff accordingly now appealed
to the High Court.

Baboo Srinath Dass for the appellant.

Buboo Rash Behary Ghose, Baboo Mohiny Mohun Roy, and
Baboo Lall Mohun Das for the respondents.

The judgment of the Court (Prinsep and Fimrp, JJ.)
was delivered by

Priwser, J.—We think that the judgment of the Subor-
dinnte Judge in this case is cleatly erroneous, The plaintiff
is the purchaser of an estate at a sale for arrears of Govern-
meunt revenue, and he has brought this present suit, under
8. 37 of the Bengal Rent Act (Beng. Act VIII of 1869), in order
to make a mensurement of the estate so purchased.

A preliminary objection was taken which we may well dis.
pose of in the first instance. It is contended that no appeal
lies in o, case of this sort, We think, however, that the order
made by the District Judge under the provisions of s. 37
of the Rent Act is a decree within the meaning of the definition
contaived in the existing Code of Civil Procedure. ¢ Decree’
means “ the formal expression of an adjudication upon any
right claimed, or defence set up, in a Civil Court, wiien such
adjudication, so far as regards the Court expressing it, decides
the suit.” This is the portion of the definition essential to the
present case. Now the right here claimed is the right to malke
a ménsurement of the estate, and it is quite clear that the
Subordinate Judge has adjudicated upon the right. But then
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it is contended that this was an application, and not a suit, We
think, however, that this objection is effectually disposed of by
the Ianguage of the section itself, wherein we find the following
words : — ¢ The person claiming the right to measure such
land may apply, to establish his right to measure such land, in
the ' Court which would have jurisdiction in case such suit had
been brought for the recovery of such land.” The Legislature
here, although it uses the word *apply’ in the first portion
of the passage cited, has deliberately termed this application »a
suit in the concluding words just quoted. 'We are then clearly
of opinion that, having regard to the provisions of s, 540
of the Cude of Civil Procedure, $his appeal will lie.

The Subordinate Judge, dealing with the right of the
plaintiff to make a measurement, says :— With regard to the
sixth and seventh issues, which ought to be tried together, I
liave to observe, that, from the plaint it appears, that the plain-
tiff intended to make a minute measurement of certain land
contained in the zemindari purchased by him, but it is shown
by the evidence adduced on the part of the defendants, that
most of the lands are covered by the howladari and other
intermediate tenures, which some of the defendants have in the
gaid estate, Whether these intermediate tenures are valid or
not, is a question which need not be enquired into in this suit;
but it is clear that the ryots, at least most of the ryots, of the
mehal lold their lands under the said intermediate holders and
pay reuts to them and not to the plaintiff DBesides, it is
admitted on both sides, that the plaintiff, either before or after
purchase, was never in possession of the estate by receiving
renta from the ryots or from the intermediate tenants. ' Under
such circumstances I am of opivion, that the plaintiff is not
entitled to measure the lands, especially when he seeks to
make & minute measurement of the mehal.” Now, iu the first
place, it is not clear to us that the plaintiff wants to make
o minute measurement of the mehal, if by that the Subordi-
nate. Judge means such a measurement as is contemplated by
8. 38 of the Rent Law. It is' not set out in g0 many
words in the plaint under what section the plaintiff hag applied
10 the Court; but if we refer to the matter of the plaint, it is
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quite clear that this matter brings the case within &, 37, and
that there is nothing in the plaint which affords the details
contemplated by s, 38, Uunder these circumstances we assume
that this is a case under 8. &7, and we shall deal with it accord-

ingly ; and we may further say that the vakil for the appel-’

lnut has assented to this view. Now s, 25 of the Rent Act
is as follows :—* Every proprietor of an estate or tenure, or
other person in receipt of the rents of an estate or tenure, has
the right of making s general survey and measurement of the
lands comprised in such estate or tenure or any part thereof,
unless restrained from doing so by express engagement with
the occupants of the lands.” Whether the words ¢ in receipt
of the rents of an estate or temure” are here to be construed
as qualifying as well  proprietor of an estate or tennre” as
« other person,” is a question as to which there has been some
difference of opinion, In the case of #ise v. Ram Chunder
Bysael (1), decided upon the corresponding section in Beng. Act
V of 1862, Norman and Seton-Karr, JJ., thought that they
did. In the later case of Ranee Krishto Motee Debia v. Ram
Nidhee Sircar (2), the Court took a contrary view ; and Seton-
Karr, J., appears to have changed his opinion, and is ab pains
to show that the decision in the prior cmse proceeded on the
ground that the phintiff was seeking to establish a title which
was disputed. If the words be taken as qualifying ¢ other
person ” only, it may be said, that the expression * other person
in receipt of the rents of au estate or tenure” implies that the
person previously meutioned, i.e., the propristor of an estate
or tenure, is a * person in receipt of the rents, &c.” This con-
struction would show it to be the intention of the Legislature,
that ouly a proprietor who is in actual possession by receipt
of rent—a de fucto and not merely a de jure proprietor—ocan
measure; and thisis in accordance with other cnses; see Pureejan

Khatoonv. Bykunt Chunder Chucherbutty (3), Kalee Doss Nundes

v. Ramguttee Dutt Sein (4), Durga Charan Mazumdar v. Ma-~

homed Abbas Bhuya(5). If, instead of ¢ other,’ the word* any’

(1) 7 W. R, 414, (8) 7 W. R, 9.
()9 W.R., 331, (4) 6 W. R., Act X Ral,, 10,
(5) 6 B. L, B., 361,
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liad been used, there might have been more room for'doubt.
It is to be observed that the words  entitled to receive the
rents of au estate or tenure® are to be found in s. 38, with
which, as alveady pointed out, the present suit is not con-
cerned; but do not oceur in s 37, which is as follows :— If
any’ person intending to measure any land which he bas a right
to measure, is opposed in making such measurement by the
occupant of the land, &c.” Now, in orderto ascertain what
persons have a right to measure, we naturally refer to s. 25
already quoted. If that section is to be construed as giving the
right to measure to persons in receipt of the rents and to those
only, it is difficult to account for the use of the words ¢ enti-
tled to receive the rents” in s. 38, while they are omitted from
8. 37. Tt could searcely have been iutended to use the term
¢ entitled” of a de jure title merely which was not also a
de facto title, Such a construction would give a dangerous
extension to 8. 38. ¢ Entitled to receive the rents” probably
means vo more than “ in receipt of the rents ;* and the natural
-construction to be put upon the omission of these words from
88. 37 is, that the class of persons referred to in this section, and
who bave a right to measure under s. 25, is not necessarily
the same class as is mentioned in 8. 38; in other words, that the
proprietor of an estate or tenure has a right to measure under
8. 87 without proving that he is in receipt of the rents. The
oase of Raj Chunder Roy v. Kishen Chunder (1) agrees with this
view. There can be no doubt that the plaintiff in the present
onse is the proprietor of the estate, and in this view it is clear
that, a8 a proprietor, he has the right to make a general survey
and measurement of the land comprised in his estate. The
defendants, in their written statement, do not deny the plaintiff’s
title ; they say that they are uot unwilling to pay him rent ;
and although he has not, since his purchase, actually received
any rent from them, in all probability owing to this dispute
about measurement, he is, nevertheless, the person admitted
to be entitled to the receipt of the rents, There is nothing in
the law which precludes the proprietor of an estate from making
a general survey aud measurement such as is contemplated by
(1) 4 W, R., Act X Rul, 16,
88
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8s. 25 and 37, merely because his estate happens to be sublet to
a number of tenure-holders, The only excepted case is where
there is o special agreement, and no such special agreement is
pleaded in the present case. Under these circumstances, we think
the judgment of the Snlordinate Judge must be set aside, and
this ense must be remanded in order that he may proceed io do
that which the law empowers him to do. The costs will be
assessed on the same scale on which the lower Court has assessed
them, and will abide the result.

Appeal allowed and case remanded,

Before Mr, Justice Mitler and Mr. Justice Maclean.

KHOSHELAL MAHTON Anp AvoTHER (DEFENDANTS) 9. GUNESH DoTT,
alius NANHOO BINGH, ann, axorues (Prasrires) ™

Limitation— Time for presenting Ploint—Deng, Act VIII of 1869, s. 31—~
Limitalion Act (XV qf 1877), 5. 5.

Tle provisions of 8. 5 of the Limitation Act (XV of 1877) apply equally to
suits nuder the Benunl Rent Act (Beng. Act VIII of 1869).

Tn a suit for rent, where it appenred that a deposit had been made in Court
under the provisions of the Bengal Rent Act (Beng. Act VIII of 1869), and
that the six months allowed by s. 81 of that Act for the purpose of insti-
tuting a snit bl expired on a day when the Court wns olosed for an
authorized boliduy, but that the pluiub had been filed on the first duy the
Conrt re-opened,—

Held, that the provisions of 8. § of the Limitation Act (XV of 1877)
spplied to snch cases, and that, consequently, the suit was not barred,

Golap Chand Nowluchha v, Krishto Chynder Dass Biswus (1) aud Hossein
Ally v. Dunzelle (2) fullowed,

Purran Chunder Ghuse v. Muily Lall Ghose Jukira (3) dissented from.

Ta1s suif, which was instituted on the 8rd December 1879,
was brought to recover arrears of rent for the years 1284 to

* Appenl from Appellate Order, No 297 of 1880, ngningt the ovder 0f' 11,
Beveridge, Beq., Judge of D'atnn, duted the 24th June 1880, reversing the
order of Baboo Sheo Surun Lal, Munsif of Bekar, duted the 13th I‘ebmmy
1880,

‘(nIJLRqsmmqmg (2) Ibid, 906.
(3) L. L. R, 4 Cule,, 60,



