
SlHSH.

ISSI tlioou which would afford a suitable remedy, or whioh would
D u l ic h iv n d  preclude such an action aa the present.
E a m k is h e h  Their Lordships think the decree o f the J udge o f Patna is 

incorrect in declaring tliat tlie plaintiffs are entitled to realize 
the decretal money by auotion-sale of Mouza Nandan; and 
that it ought to be amended by striking out that declaration. 
In the view they take of the case, the decree sliould be a 
simple money-decree. On the whole case, they agree with the 
Courts below, though not altogether on the same grounds, that 
the plaintiffs .are entitled to succeed in the action ; and they
will humbly advise Her Majesty, subject to the amendment 
above indicated, to affirm the decrees appealed from. Tl»e 
appellant must pay tlie costs of the appeal.

Appeal dismissed with costs. 

Solicitor for the appellant: Mr. T. L. Wilson.

SoUcitora for the respondents ; Messrs. Barrow §• Rogers
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Before Mr. Justice Pritisep and Mr. Justice Field.

]881 DEGAMBER MOZUMDAIl a h d  a n o t h e r  (D B F B N D A N T a )  v. K ALLTN ATH
ROY  ( P l a i n t i f f ; . *

Principal and A^ent—Form of Suit for Account-Procedure on taking Ao- 
comds—Misjoinder—Limitation—Notice o f Ohjections to Decree hy Respon­
dent—Accounts o f Joint Property— Civil Procedure Code {Act X  of 1877), 
ss. 2S0, 395, and 396; sclted, tv, Form \67—Limitation Act (X V o f  1877), 

5,

In a suit for an aeoount 'by a principal agiiinat liia agent, the pkintifi flhouU' 
ask in big plaint that a proper account may be taken. I f  tbe defendant is 
found liable to render such account for a certain period, thetlourt should'make

Appeal from Appellate Decrees, N ob. 447 and 448 of 1S80, against tbe 
decree of K, F . Barapini, Esq., Officiating Judge o f Dacca, dated tbe lOtb o f 
December 1879, modifying tiife decree of Baboo Guugaclmni Sircor, Subor­
dinate JTudge o f that district, dated the 20th o f November 1878,



an interlocutor; decree declaring that he is so liable, and direct Iiim to file on 18S1 
account in Court vitliin a fixed period. Tliis decree mny be enforced under DjiGAUBEit 
s, 2C0 o f tlie Civil Procedure Code, After an ncconnt 1ms been filed, the Mozujidae 
pluintiff should be iillowed reasonable time to examine it. I f  the objections Hallynatb 
are iiumeroug, the pvocediire prescribud by ss. 394 and 395 and Form 157 o f 
sched. iv to the Code should be followed. When the accounts hare been taken, 
the Court must determine the amount due, and the final decree should be for 
the piiyment of this .amount, and also, if necessary, for the delivery of any 
papers, vouchers or other documents which have come into the hands of the 
agent in the course of his employment.

In a suit for nn liocomit iigiiiiist A and B  as agent?, the plaintli! asked 
for an account an against A from 1265 (1858) to 1283 (1876), and as against B  
from 1-281 (1874) to 12s3 (1876),

Held, that there had been no niisjuiniler.
The seven days within which a notice of objections (o a decree by a respon­

dent under s. 561 of the Code mnst be given, is not a period to which the pro­
visions o f paragraph 2 of s, 5 o f the Liniitalion Act can be extended, and the 
Court has no didcretiuu to extend the period.

Forms of keeping accounts of joint property in the Mofuasil considered.

I n these two suits the pliiintiffs, who were co-shni'ers in cer­
tain properties, sued tlie defendants, Degamber Mozumdar 
and Mohima Chandra Sen, na agents, and they also joined as 
defendants their other co-sharers, alleging against tliein fraud 
and colluaiou with the abovennmed defendants. As ngaiust 
Degamber Mozumdar and Moliima Chaiulra Sen tlie suits 
were for monies received by tliem as agents and for an account, 
a3 ag'cv\w6t Degtunbev Mozumdar from 1265 (1858) to Pons 
1283 (December 1876), and as against Mohima Chandra Sen 
from Kartick 1281 (October 1874) to Pous 1283 (Deo. 1876).
The employment of the defendant Degamber'Mozumdar cotu- 
menced iu 1265 (1858), and tiiat of the defendant Mohima Chandra 
Sen in 1281 (1874). Tiie Subordinate Judge gave the plaintiff 
a decree for accounts for 1282 (1875) and up to Pous 1283 
(December 1876), The District Judge modified this decree and 
directed that the defendant Degamber Mozumdar should render 
the accounts directed from 1280 (1873) up to Pous 1283 
(December 1876), and that the defendant Mohima Chandra Sen 
should.furnish accounts from Kartick 1280 (Oct. 1873) to Pous 
1283 (December 1876,)

Against this decree these defendants appealed, contei\ding 
among other things that there had been a misjoinder, iuabmuch
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as the accounts asked for from Degamber extended over a period
Mozuudab years, while the account asked for from

V. Mohirna only extended over a period of two years out of that
Roy. period., Tlie i)liiintifiF filed a cross-appeal within seven days of

the time fixed for hearing tlie appeal, and put in a petition 
asking that the cross-appeal might be admitted though filed'after 
time.

Baboo Bash Behari/ Gliose and Baboo Jadub Chunder Seal, 
for the appellants,

Mr, Bell, Baboo Kasi Kant Sen, and Baboo Joges/i Chunder 
Boy for the respondent.

The judgment of the Court (P m insep and iPiELD, J J .) was 
delivered by

F ield , J .— These two appeals will be governed by the same 
judgment.

In No. 447, Kallynath Eoy is the plaintiff, and in No. 448, 
Futtick Chunder Roy is the plaintiff. These two plaintiffs are 
co-sharers in certain properties; and they have brought these 
suits against Degatnber Mozumdar and Mohirna Chandra Sen, 
who, they allege, were gomaslitas, or agents, employed on their 
behalf in making zemindari collections in the manner custo­
mary in tlie mofuaslJ. Tlie object o f these" suits is to obtain 
accounts from these agents; but according to an erroneous 
practice too common in the mofnssil, the plaintiffs have asked 
a certaiu amount as damages if those accounts are not ren­
dered.

In a number of oases which have recently been before this 
Court, the practice which ought to be followed in tliis class of 
cases has been explained. The plaintiff should ask in his plaint 
that a proper account may be taken. I f  the defendant is found 
liable to render such account for a certain period, the Court 
should .make an interlocutory decree, declaring that he is so 
liable, and directing him to file an account in Court within a 
fixed period.

I f  the defendant refuses or omits to obey the order contained 
iu this decree, such decree may be enforced under s. 260 o f the
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Code of Civil Procedure by irnpvisonraent or by attachment of 
property, or by both. I f  lie obey luuT file the account, then, asi ^q^umdab 
soon 113 it has been filed, the plaintiff should be allowed a reason- v.
able time to exiimiue this account, and (if so advised)-to file noy.
objections to its correctness or the correctness o f particulur 
items’ therein. If the items of objectiou are few iu number, 
they can probably be disposed of ia open Court. If, however, 
the objections are numerous, and, in order to dispose of tliem, it 
is necessary to enter upon complicated enquiries, the proper 
course to pursue is, under tlie ])rovisions of the Code of Civil 
Procedure, to appoint an officer to take and adjust the accounts 
and make his report to the Court. See ss. 394 and. 295 of the 
Code of Civil Procedure, and I'orni No. 157 appended to the
Code. This course may properly be pursued iu the first
in.stance, if the account required is not of such a uature as to 
render it probable that there will be no difficulty in dealing with 
the disputed items iu Court. As auou as the accouut has been 
properly taken, the Court must determine the amouut due to the 
plaiutifi thereupon; and the final decree should be for the payment 
of this amount; aud also (if uecessary) for the delivery of any 
papers, vouchers or other dooumeutg which liave come into the 
hands of the agents iu the course of his employment. In the 
present case, and upon the remand which we are about to direct, 
the course above indicated should be followed.

The plaintiffs ask that Degumber Moziumdiir be directed to 
furnish an accouut from 1265 to Pous 1283, and that Mohima 
Chandra Sen be directed to furnish au account from Kiirtick 
1281 to Pous 1283.

Xow, the first ground of objection raised before us on this 
appeal is, that there is a misjoinder, iuasmucli as an account is 
asked from Degamber Mozumdar for a period of nearly twenty 
years, and from Mohima Chandra Sen for a period of two years 
only out o f that,period; and it is urged that this double claim 
against persons not liable to account for th.e same period ought 

>not to have been made iu the same plaint.
It appears to,us, on consideration, that this is au argument 

which ought not to prevail. Degamber Mozumdar is bound to 
render an accouut for a period of nearly twenty years, during

84
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1881 wliicli he lias beeu employed continuously in the same mnuuer
Sggambisk and upon the same duties, and the account which he is liable to

e. reniier is a connected and contiuuous account. W e do not think
that merely because Mohima Cliaudra Sen is (as has been found 
by the lower Courts) jointly liable to account for the last two 
years of this period, separate suits ought to have beeu instituted 
against these two agents.

The next point urged is, that defendant No, 2 has been 
erroneously declared liable to account from Kartick 1280. It ia 
admitted on the other side that this is a mistake on the part of 
the District J  udge; and that, so far as Mohima Oiiandra Sen is 
concerned, his liability to account must date from Kartick 1281.

It will be convenient here to deal with the objection which 
has been taten by way'of cross-appeal. That objection is, that 
Degamber Mozumdar ought to have been made liable to 
account foi the year 1265. Now, the Subordinate J  udge was 
o f opinion that Degamber Mozumdar was not liable to render 
accounts for any period antecedent to the time when, according 
to his fiudiug, the co-sharers began to have separate collections. 
He says in his judgment;— “ It appears from the evidence of 
the witnesses examined on both sides, that collections were all 
along made jointly on the part of all tlie malibs uutil they quar­
relled with each other, au event which, according to the defen­
dants’ witness No, 1, who is a respectable person, took place 
about three or four years ago. Now, for the time during which 
collections were made jointly for all the maliks, the agents might 
be called upon to render a joint account for all the sharers; but 
I  do not think that any of the co-sharers can demand a separate 
account for the said period in respect of his share only, when 
there is no special agreement to that effect.”  NoWj here the 
Subordinate Judge is clearly wrong. Degamber Mozumdar 
was employed as an agent on behalf of a number of co-sharers, 
and he was bound to render an account to each one of these 
co-sharers. In the case o f joint oollections, the account which 
he ought to have rendered to e:ach co-sharer would properly take 
the form of a copy of the account kept on behalf o f the joint 
co-sharers. That each co-sharer ia entitled to a copy of thifi 
joint account, there can be no doubt.

658 t h e  INDIAN LAW REPORTS, [VOL. VIL



The case then weut before the District Judge, and the Dis- 1881

trict Judge so far differed from the Subordiuate Judge, tliat he Pegamber
. , , M o z u u d a b

was of opinion that tlie separate collection of the rent com- n.
meuced in 1280, and he modified tlie decree of the Subordinate
Judge by declaring Degamber Mozamdar liable to account from
1280'inBtead of 1282, during which latter year the Subordinate
Judge was of opinion that the separate collections commenced,
and from which yeai*, therefore, he was of opinion that the
plaintiffs were entitled to have an account from the defendants.

Now, so far as regards the period antecedent to 1280, we 
think that we cannot, on the present occasion, interfere with the 
judgments of the lower Courts. A  cross-objection to the 
decree of the District Judge, in so far as regards the period 
between 1265 and 1280, was filed; but as this cross-objection 
was not put in seven days before the date fixed for tlie hearing 
of the appeal, it could not, according to a number of decisions 
o f this Court, be admitted. A petition was further presented 
to a Division Bench aslciug that, under the circumstances, i f  the 
cross-objection could not be allowed as being out of time, it 
might be treated as a substantive separate appeal, and admitted, 
though long after time. Having regard to the number of cases 
decided upon the amended s. 561 of the Code, we think that we 
cannot allow this petition. The seven days within which a 
uotice must be given according to the provisions of the amend­
ed Code, is not, we think, a period to which the provisions of 
paragraph 2 of s. 5 of the Limitation Act ' can be extended as 
the period o f limitation; for this application is not prescribed 
by the Limitation Act, but by the Act which amended the Code.
The words ‘ ^period of limitation prescribed therefor” in this 
paragraph must clearly be read with s, 4 of the Limitation Act.
It was decided before the last vacation by a Division Bench of 
this Court, after argument and careful consideration, that the 
provisions o f the amended Code do not allow any discretion to 
extend the period of seven days. The petition, asking that the 
croas-objeotipn be accepted as a separate appeal, was not filed . 
until the 14th January 1881; and under these circumstances we 
are unable to say that sufiScient cause has been made out to our 
satisractifln for not presenting this substantive separate appeal
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3881 at an earlier date. We must, tliei-efore, reject this petition; and
D e g a m b b b  confine our cousideration of tlie case to tlie period conimencing

B. -n'itli tlie Bengali year 1280 and ending with Pous 1283. Now,
there can be no doubt tliat Degamber Mozumdar is bound to 
render an account for the whole of this period, and Mohima 
Chandra Sen is bound to render an accouut for the period 
between Kartick 1281 and Pous 1283. Tlien, with regard to 
what both the lower Courts have said about separate collec- 
tious, it is not clear to us what the nature of those separate col­
lections was. It has not been suggested to us that there is any 
evidence upon the record to show that all the ryots agreed 
to pay their rent to the co-sharers separately,—t.c., in. separate 
shares. I f  this had been so, there would, as a matter of course, 
have been separate accounts, in each of which would have been 
entered the payments made by each ryot in respect o f the sepa­
rate share. There are several forms of keeping the accounts of 
joint property usual in the mofussil. Sivareholders may agree 
to have a separate accouut of the collectious kept without 
requiring the ryots to assent to pay their shares of the rent 
separately. In a case of this kind every rupee of the rent that 
is paid into the zemindar’s sherislita is divided, and the share 
to which each shareholder is entitled separately is entered in 
l)is separate accouut. There is also a third practice in addition 
to the two above noticed. All the accounts are kept as a 
single accouut of receipts, all rents paid being entered in this 
accouut; and a division subsequently made of the total sum of 
the collections after allowing for collection expenses. The 
lower Courts have not at all indicated which of these courses 
they find to have been pursued in the present case, or from 
what date a change was made in the mode of keeping the 
accounts, or whab the nature of that change was. W e think 
that these cases must be remanded, in order that the District 
Judge may come to a distinct finding as to the date from which 
the BO'Called separate collections were made, and as to what

• arrangements were made or instructions given as to the form 
in which the separate accounts were to be kept. W e may 
point out that so long as the gomaslita remained a joint servant 
of all the co-sharers; he was bound, as we have already said̂ , to
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give to each co-sliarer a copy of the joiut accounts; but when issi
this arrangement was alteteil, the account to which tlic phiintiffa D e g a m b e b  

are entitled would depend upon the nature of the altered iustruc- 
tiows giveu to tlie defendants as to tlie keeping of separate 
accounts. The Pistricl: Judge must come to a distinct fitidiiig 
as to the form of separate account whiclj, after the change from 
joiut to separate collections, tlie defendants were hound to keep 
by express direction or by custom or by implied uuderstauding.
The result will be, that, aa to the period commencing witli the 
Bengali year 1280 and terminating with the date upon which 
the new form of accounts came into effect, a joint account will 
be takeu, and a copy of that account giveu to each of the 
plaintiffs. Allowance will be made for the sums already paid 
over to the plaintiff] and the District Judge will find the 
amount which remains due to each of tlie plaintiffd upon this 
joint account. Then as to the period commencing with*the date 
on which the new form of accounts came into effect, and termi­
nating with Poua 1283, a separate account must be taken in 
respect of each of the plaintiffs, allowance being made for auy 
sums paid over to tliem and for tlie reasonable expenses of col­
lections, and the District Judge will here also find what amount, 
i f  any, is due to each of the.phiiutiffa. With these instructions 
the Iwo’appeals will be sent back to the District Judge. W e 
direct that the costs of this hearing do abide the ultimate 
result.

When the above judgment was delivered, Hr. Bell for the 
respondents represented that his clients are willing to accept 
copies of the accounts which the defendants say they have 
already delivered to Monmohun Roy, and if the defendants file 
in Court true copies of the accounts within a reasonable time to 
be fixed by the District Judge, the procedure above laid down 
cau be applied to those copies.

Cases remanded.
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