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Bqfore Mr. Justice Prmep and Mr, Jmtiee Field.

THAKOOU M AHATAB DEO a n d  o t b e m  ( J o d g m b s t - D e b t o e s )  v. 
LEELANUND SINGH a s d  o t h e b s  (D E C i iE K -i iO L B t i ia ). '* '

Mxmition—Irregularity in PublisJiing atid Cojukiclbig a Sale— Wamr of 
IrregalariUj hj the Judgment-Debtor.

Previons to the date fixed for the sale o f certain property in e.'cecution o f 
a decree, the judgment-debtnrs presented a petition, praying for a month’s 
further time to ba allowed them in order that they might complete the arrange­
ments they were making for the purpose of paying off the debt, and stating that 
the decree-holders Lad attached and advertised the property for sale. That 
petitiou being refused, the sale took place ; and subsequently the judgment- 
debtors came in and objected to the sale, and asked to have it set aside, on 
the gronad that there had been material irregidarity in the public.ition of the 
attachment and sale-proclnniBtion, and that, consequently, they had suffered 
substantial injury. Tho Subordinate Judge refiised to hear evidence on this 
point, holding that the petition was aa admissioa that the proceedings were 
in order.

Beld, that the petition presented prior to the sale did not amount to an 
admissiou by the judgment-debtors that the publication and proclamation of 
the sale had been duly msde; and that, consequently, the Court lyas bound to 
hear the evidence tendered by the judgment-debtors ou that point, and to find 
whether there had been such irregularities in publishing and conducting the 
sale as to occasion substantial injury to the judgment-debtors.

Oirdhari Singh v. Hurdeo Narain Siiigh (1 ) distinguished.

T his was an appeal from an order o f the Subordinate Judge 
of Bhagalpore, refusing to set aside the sale of certaia pro­
perty belonging to the appellauts, the judgmeut-debtors^ whiolt 
had beeu purchased by the decree'holders. Zt appeared that 
the sale had been fixed for the 6th Ootober 1879, and that, ou 
the 27th September, the judgment-debtors had presented a 
petition, setting out that the decree-holdeivs hod attached and 
advertised for sale the property in (juestion, but that they were 
malcing arrangements to pay off the debt, and desired a month’s

• Appeal from Order, No. 55 of tS8l, against the order of Hafez Abdul 
Eiarim, Subordioate Judge of Bhajralpore, dated the 24th Jimuary 18S0.

(1) L. R., 3 1. A., 230.



18S1 time to enable them to complete sucK arratigementa. Thsvt 
T h a k o o b  petition was refused, and the sale was pi'ooeeded with on the 

6th October 1879, the decree-holders becoming the purchasers.
L e e iiAj iu n d  judgment-debtora thea applied to have the sale set aside, 

Singh, on the ground that there had been a  material irregularity in 
the publication o f tlie attachment and sale-proclamation on the 
property, and that the boundaries of the mouza sold had not 
been stated ; and that, consequeatly, they had suffered a substan­
tial injury by the property having been sold much under its 
value. The Subordinate Judge held, that the petition o f the 
27th September amounted to an admission by the judgment- 
debtors that the pablication of the attachment and sale-pro 
clamation had been made in due order, and that there bad 
been uo such irregularity in specifying the boundaries as 
alleged, as they had been sufficiently stated; and consequently, 
having -refused to hear the petitiouera’ evidence with respect to 
the irregularity in the publication of the attachment and sale- 
proolamatioQ on the property, dismissed the petition.

The judgment-debtors, accordingly, now appealed to the 
High Court against that order.

Baboo JKasz Kant Sen for the appellants.

Mr. R. E, Twidale for the respondents.

The judgments of the Court (P b in s e p  and F ib l d , JJ.) 
were as follows;—

P kinsep , J.— This is an appeal against an order of the Subor­
dinate Judge of Bhagalpore refusing to set aside a sale. The 
Subordinate Judge proceeded mainly upon a petition presented 
by the judgment-debtors on the 27th September 1879, asking for 
a postponement of the sale fixed for the 6th October following*, 
on the ground that they had not been able to close theiv negotia­
tions to raise money to pay off the debt. The Subordinate Judge 
considered that it was clear from that petition' that the judgment- 
debtora had, before the sale, acknowledged and admitted the 
publicatiou of the attachment, and sale-proclamation.
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"VTe fiuJ uothiug iu tliat petition in any degree amoiiiitiug lS8l
to sucli au admissfonj or to a waiver on the part o f the judg- 
ment-debtors of anj objection to any irregularity. In faot  ̂bad d e o

the application been granted, it would have been necessary to lEELAirtrND 
issue a fresh proclamation, unless the judgmeut-debtors had con- Sihgh.
sented by some subsequent act of theirs to waive such formality.

The other objection taken ia, that the Subordiuate Judge did 
not examine the witnesses for the judgmeiit-debtorsj wlio were 
l>resent at the hearing of the case. It appeare from the record 
at the end of the examination of the first witiiessj that tliera 
are ample grounds for this contention. The Subordinate Judge 
having erroneously proceeded upon the petition, which had 
been made by the judgmeut-debtors, aud h a v in g  in consequence 
refused to examine the witnesses produced by the judgment- 
debtors to prove material irregularity in publiahiug or conduct­
ing the sale, which resulted in substantial injury to them, it 
becomes necessary to return the case to the Subordinate Judge, 
in order that he may examine all the witnesses tendered by 
the parties, aud theu return the case to this Court with a 
distinct finding as to whether there has been a material irregu­
larity in publishing or conducting the sale, which has resulted 
iu substantial iujaiy to the judgmeut-debtors.

ITie l d , J .— I  am of the same opinion, I  think that this case 
is distinguishable from the case of Girdhari Sitigh v. Hiirdeo 
Narain Si7igh (1), decided by their Lordships of the Privy 
Council. In that case, the judgmeat-debtor a^iplied for a 
postponement of the sale, aud his petition contained the follow­
ing passage: "  Under such ciccumstauces, it is prayed that a 
postponement of one mouth be granted, the attachment and the 
notification o f  sale being maintained." Now  tlie words itali­
cized were held by the Privy Council to amount to au admission, 
that there was no such mistake or irregularity as would be 
likely to mislead. There are no such words in the present 
case, and further it is to be obserped, tliat the petition made by 
the judgment-debtora (appellauts) was disallowed by tlie Court,

Case remanded.

(1) L. R., 3L A., 230.
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