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defendants are now estopped by their conduot from saying that
she had no such interest. We think that, having regard to the
culpable delay made by the plaintiffs in applying to the Court
to have the miras patta sent for, no costs of this appeal ought
to be allowed, As to the costs of the lower Courts, they will
abide the fiual result of the case.

Case remanded,

Before Mr. Justica Miller and Mr. Justice Maclean.

MAHOMED AMEER awp aworue® (Praintiers) v PERYAG SINGH
awp oraers (DerEwnans).*

Suit for Cancellation of Mokurari Lease — Forfetture — Equituble Reliof
aguinst Forfeiture — Beng. Aei VIII of 1869, s. 52 — Aet X of 1859,
s 178,

Where, in a mokurari lense, there was a condition, that, in case of nonpey-
ment of one yesr's rent, and its fulling into arrears, the mokurari settlement
was to be cancelled, and defanlt was made and a suit for ejectment was
brought,—

Held, thet, independently of the Rent Act, the defendants should be allowed
in equity a reasonable time to pay the lundlord’s dues in order to prevent
forfeiture.

Muthaora Mohun Fal Chowdhry v. Ram Lall Bose (1) followed.

Held also, that the provisions of a. 62 of Beng. Act VIII of 1869 are
exactly similar to those of 5. 78 of Act X of 1859, and applicable to the
cnse of o mokurari lease; and, therefore, that a decree passed in confermity
therewith, which allowed fifteen days for the payment of the arrenrs of rent
found due and interest thereon, was a good decrce.

THI8 was a suit brought by the plaintiffs to recover arrears of
reut, for the caucellation of a mokurari lease granted by them to
the defeudants, and to recover possession of the lands, the sub-
ject-matter thereof. The lease contained a clause as follows:—
“In case of nonpayment of one year’s rent and its fulling into

Appesal from Appellate Decres, No, 2310 of 1879, against the deoree of
J. F. Stevens, Bsq., Officiating Judge of Patna, dated the 7th July 1879,
affirming the decree of Baboo Poresh Nath Banerjee, Subordinate Judge of
that district, dated the 25th January 1879,
(1) 4C. L., BR,, 469,
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arrvears, the mokurari settlement will be cancelled; and in that
case, we, the declarants, the mokuraridars, or our heirs or repre-
sentatives, shall have no claim to the nuzuraua money.” And the
plaintiffs alleged in their plaint that the rent had fallen into arrears,
and claimed Rs. 1,349-9-7%, which sum was made up of the rent,
Ras, 583, for the year 1285, corresponding with the year 1877-78,
arrears for previous years, and damages caleulated at 25 per
cent, ; and further claimed that the defendants had no right to
the return of Ras. 4,000 paid by them as nuzurana. The defend-
ants, amongst other pleas, denied that the rent had fallen into
arrears 2s stated, or that the sum elaimed from them was due;
but the Subordinate Judge found that the sum of Rs. 722-4-6
was due by them, and gave the plaintiffs a decree in accordance
. with the provisions of s, 52, Beng. Act VIII of 1869, direct-
ing that, unless that amount, with interest at 12 per cent. from
the date of the commencement of the accrual of the arrears up
to the date of decree, was paid within fifteen days, the tenure
should be avoided and the defendants ejected.

From that decree the plaintiffs appealed to the District
Judge, and urged that the basis of the suit was not the provi-
sions of s. 562 of Beng. Act VIII of 1869, but the contract, the
terms of which were contained in the mokurari lease, and that
8. 52 had, therefore, no application. The lower Appellate Court,
however, following Jun Ali Chowdhry v, Nittyanund Bose (1),
which was decided under Aot X of 1859, and holding that,
8o far as it affeoted the decigion in that case, the law under
Beng, Act VIII of 1869 had not been altered, upheld the deci-
sion of the lower Court, and dismissed the appeal with costs,

The plaintiffs, accordingly, now specially appenaled to the
High Court, and brought forward the same contentions as they
had doue in the lower Appellate Court.

Baboo Mohesk Chunder Chowdhry and Moonshi Serajul
Islam for the appellants.

Baboo Chunder Madhub Ghose and Baboo Troyluckyo Nath
Mitter for the respondents.

() 10 W. R, F, B, 13,
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The judgment of the Court (MiTTER aud MacLean, JJ.)
was delivered by

.'MITTER, J.—This suit was brought to recover arrears of rent
and also for the cancellation of the defendants’ moknrari tenure,
this latter prayer being based upon the following provision in
the mokurari patta :— In the case of nonpayment of one year’s
rent, and on its falling into arrears, the mokurari settlement will
be cancelled ; and in that case, we, the declarants, the mokurari-
dars, or our heirs or representatives, shall have no élaim to the
nuzurana xmoney.” The Court of first instance found that
Rs, 722-4-6 was due to the plaintiffs, and as regards the claim for
the cancellation of the mokurari patta, the decree provides that,
“uuless the amount, Rs, 722-4-6, with Rs. 12 per cent.interest
from date of the commencement of the accrual of the arrears
up to this day, be paid within fifteen days from this day, the
tenure ‘will be avoided and defendants ejected.” That decree
has been upheld by the lower Appellate Court. It has been
contended before us, that, under the terms of the patta, the
Courts below had no option but to decree that the defendants
had forfeited the mokurari tenure. We do not think that this
contention 18 valid. We are supported in this view by the
decision in the case of Mothoora Mohun Pal Chowdhry v. Ram
Lall Bose (1), Pontifex, J., who delivered the judgment in
that case, says:—< That the defendants,” that is the tenants,
% having ingisted upon their aquity to prevent forfeiture of the
lease, provided they pay the whole of the arrears of rent
socording to the lease, and the costs which have been incurred
in these proceedings, are eutitled to rely upon such equity.”
Then he reférs to certain decisions of this Court taking a
contrary view, which decisions have also been cited before us
and relied upon; and after referring also to the Privy Couneil
decision in Duli Chand v. Meher Chand Sahu (2), ruling that
8. 52 of the Rent Law may be applicable to the case of a
mokurari or any other kind of tenure of a perpetnal nature,
he goes on to say,—* We do not think it necessary to decide in

‘this case whether or not the provisions of the Rent Law actually

(1) 4C. L. R,, 460, (2) 12 B. L. R,, 430,
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apply, because we thiuk that, even if they do not in terms
apply, we are bound by analogy to that law to apply in favour
of the defendants an equity similar to the equity there given.
We, therefore, think that if the defendants pay the whole of
the rent due up to the present time, with interest according to
the stipnlations of the original kabuliat and patta, and also
pay all the costs of the proceedings in both this Court and of
the Courts below, the plaintiffs ought not to have khas posses-
sion decreed to them.” The decision of the lower Courts in
this case is entirely in accordance with the principle laid down
here. The District Judge says in ove pari of his judgment:
“On the question of damages at Rs. 25 per cent. claimed
by the plaintiffs, but disallowed by the lower Court, I agree
with the lower Court in thinking that no special claim for
damages has been made out; and that the plaintiffs are amply
compensaied for the want of punctuality on the part of the
defendants by award of interest at 12 per cent. per annum.”
It is quite olear that the case cited above—Mothoore Mokun
Pal Chowdlry v. Ram Lell Bose (1)—is an authority in support
of the decree which has been passed iu this case ; but it seems
to us further, that the Privy Council case, referred to iu that
judgment, distinetly lays down that the provisions of & 78 of
Act X of 1869 apply to the case of a mokurari; and we
entirely agree with the Judge that the provisions of s 52 of
the present Rent Act ave exactly .similar to those of 8, 78 of
Act X of 1859. In one of the cnses relied upon by the learned
pleader for the appellants, viz.,, Mumiaz Bibee v. Grish Chun-
der Chowdhry (2), Kemp, J., who delivered the judgment,
says :— Seotion 52 does not apply to the cases of talugdars of
the description of the defendants ; and, therefore, the Full Bench
Ruling, which has been quoted by the pleader for the appellant,
to be found iu the case of Jan Ali Chowdhry v. Nittyanund
Bose (3), is not applicable to this case; that decision applies
to the cases of ryots alone,” It is clesr from those observa-
tions, that the decision in that case proceeded, not upen the
ground that there is any difference between the provisions
of 5. 62 of the present Rent Act and of 8. 78 of Act X

(1) 4C. L. R, 469, (2, 22W.R,37%6. (3 0W.B,F.B,12
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of 1859, but upon the ground that none of the provisions of
either of those sections apply to the case of a talugdar. Bat
upon that point the ruling of the Privy Council in the case
quoted above is just the contrary. We must, therefore, follow
the Privy Council’s decision quoted above. Ou both these
grounds, viz, that, quite independently of the Rent Act, the
defendants should be allowed, in equity, reasonable time to pay
the landlords’ dues in order to prevent forfeiture, and also upon
the ground that the provisions of s 52 of the Rent Act are
applicable to this case, we think that the decrees of the lower
Courts are correct. '
The appeal must be dismissed with costs.

Appeal dismissed.

Before Mr. Justice Totlenhum and Mr. Justice Maclean.

SHIB CHANDRA CHAKRAVARTI Anp ormers (Dmrenbanss) v.
JOHOBUX anp gxorser (PrarNrires).*

Optional and Compulsory Registration—Priority of Registered over Unregis-
lered Documenis— Registration Acts (ILI of 1877), and (XX of 18686),
8, 18,

Documents the registration of which is optional, executed previous to the
Registration Act (TIL of 1877), will not, if unregistered, take effect against
later registered doouments.

S, the owner of a seven-annas share in certain property, om the 19th
November 1866, sold = one-anna share thereof to 4 for Rs. 30, the bill-of-
sale not being registered, as under the provisions of Act XX of 1866, s, 18,
the registration. thereof was optional, Subsequently, § sold the remnining
gix annes to other persons ; and then, on the 27th September 1876, sold another
one-anez share in the same property to B for Rs, 140, the bill-of-sale with
respect to this purchase being duly registered under the provisions of Act III
of 1877, In a suit by 4, who had never obtained possession of the one-
anng share he had purchased, against S, B, and the purchasers of the other
six-anua shares,—Held, that he was not entitled to suceeed, as his bill-of-gale
being unvegistered was mot entitled to priority over B's, which lad heen
duly registered.

Appeal from Appellate Decree, No. 1092 of 1879, against the decree of
Buhoo Kalidas Dutt, Second Subordinate Judge of Tippera, duted the 18th
March 1879, reversing the decree of Baboo Ram Ohunder Dhur, First Munsif
of Nassivnuggur, dated the 16th February 1878,



