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Before Mr. Justice Prinsep and Mr. JusHoe Field.

J88X KRISHNA CHURN BAISACK a n d  othebs ( P l a ih m p p s )  v . PROTAB
Ju/i/ 4. ■ OHUNDER SURMA, aiian RAJENDRO LALL, ahd  othebs

(D bfbndahts) .*

Declaration of Title—Adverse Possession—Casa made in Plaint—Summons 
to compel atlendanoe of Witnesses—Summons to produce Documents, 
Refusal of—Civil Procedure Code (4 c i X  of 1877), s. 137.

'Where a specific title has been alleged, but not proved, and the plaintiff 
endeavours to succeed in the firat Court or aeeond Coart o f Appeal upon a 
title by twelve years’ adverse possession, he must be prepared to show that 
this other title by twelve years’ adverse possession was raised in the Court 
of first instance with sufficient clearness, to enable his adversary to understand 
that he claimed to succeed as well by twelve years' adverse possession as by 
the speoific title alleged.

In all,oases in which parties apply for a summous to compel the attendance 
o f witnesses, or a snmmons to produce docsui^ents, or apply to have a document 
sent for under s. 137 of the Oode of Civil Procedure, the Court ought not to 
refuse liuch application, merely beoAuse in its upiaion the witnesses cannot be 
present, or the documents cannot be produced, before the termination of the 
ti'ial.

I n  this case the plalntiflFs sued to recover possession of a 
mirasi taluk, named Cliupsara, on tlie allegations that one Gropal 
Pershad Thakui* was the former owner of the property; that 
he granted a miras lease of it to his daughter Pulkumari, and 
that she was owuor and in possession thereof; that, ou the 17th 
Jeyat 1276, corresponding with 29th May 1869, she sold it to 
the plaintiffs’ father, who entered on, and continued in, possession 
until his death, and that they (the plaintifis) then entered into 
possession of i t ; that the defendants instituted a suit against them 
in respect of this property, whioli was ultimately decided against 
them, tlie defendants, iu the High Court; but that notwithstand
ing this they applied to the Magistrate, who attached the pro
perty under b. 631 of the Crimiuftl Procedure Code, and directed

* Appeal from Appellate Decree, No. 471 of 1880, against the decree of 
E . F. Rttmpini, Esq., Officiating Judge of Dacca, dated the 24th November 
1879, levetsing the decree of Baboo Gunga Churu Sircar, Subordinate 
Judge of that district, dated the 25th July 1878.



it to be let out in ijara j and -tLat, conseqnentlyj they were 1881

obliged to institute this suit to establish their light to, and K b i s h n a

recover possession of, the hind. Tlje defendants, among other B a i b a c k

pleas, contended, that Gropal Pershad had no personal right in paô AB
the property, which was debutter land devoted to the main- 
tenance of the idol Lukhi Naraiu and to other religions 
purposes, and that he, consequently, could uot alienate i t ; that 
he did not really, and in good faith, execute the miraa lease iu 
favor of Fulkumari, and that she was never owner and iu 
posaession; that, by the alleged miras patta set up by the 
plainliifa, Fulkumari had only a life-tenuve, and therefore could 
not transfer i t ; that the plaintiffs’ father never purchased it, and 
that neither he, nor the plaintiffs, had been in poaaession within 
twelve years previous to the institution of the suit, but that the 
property passed from Gopal Pershad Thakur to hia sou Kishen 
Pershad Sarma, alias Raja Babu, and ultimately to the tTefend- 
ant Protab Chunder, who nad been in possession for a long 
time; that Baja Babu was a man of immoral character and extra
vagant habits, and that even if a miras patta had been granted 
and Eaja Babu had admitted it, they were uot bound by his 
acts, as they were not his personal representatives, bat his 
successors in the post of shebait.

The miras patta was not produced at the hearing. The 
Subordinate Judge found that the miras title had not been 
established, but gave tlie plaintiffs a decree, holding that, they 
had been a long time in possession, and that, in addition, they 
were in the position of bond_fide purchasers for valuable cousi- 
deration. On appeal, the District Judge was also of opinion that 
the miras title had not been established, and proceeded to 
dispose of the question of title by twelve years’ possession, and. 
held that, on this ground also, the plaintiffs were not entitled to 
succeed, but he did not specifically deal with the question as to 
whether or not they were bond Jide purchasers for valuable 
consideration, fle , accordiz)gly, reversed the decision of the 
Subordinate Judge. Tlie plaintiffs now specially appealed to 
the High Oourt agaiuafc that decision.

Baboo Hem Chunder Banerjec and Baboo Hurry Mohun 
Chuckerhutty for the appellants.
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1881 Baboo Opeiidro Nath Mitter for the respondeuts.
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The judgment of the Court (P uinsep and F ie l d , JJ.) 
was delivered by

P rinsep, J. —  This case arose out o f a proceeding under 
s. 630 of the Code of Criminal Procedure. Under tlmt pro
ceeding the present plaintiffs were, as they allege, turned out 
of possession, and they have brought this suit to recover pos
session, alleging the following title: Tliey say that the
property origiually belonged to one Gopal Pershad Thakur, 
who granted a mirus lease of it to his daughter, Fulkumari. 
In the plaint the date of this lease is not given, but from sub
sequent proceedings it appears that the date is Aghran 1244, 
corresponding with December 1837, They then say that 
I'ulkumari was in possession of this property under this lease, 
and tlittt, on the 7th Jeyst 1276, corresponding with 17th May 
1869, she sold it to the plaiutiffsnfather, who obtained posses
sion, and that the plaintiffs auoceeded him in possession, and 
remained in possession until tliey were ousted by the proceed
ings under s. 530 of the Code of Criminal Procedure.

The Subordinate Judge was of opinion that the miras title 
had not been established, but he thougiit that, as the plaintifTs 
had been for a long time in possession, they ought to recover 
in this suit; and he further expressed an opiniou tliat the 
plaintiffs are iu the position of bond fi ie  purchasers for valuable 
consideration.

Now, with reference to the finding of the Subordinate Judge 
tlmt the plaintiffs had beeu in possession for a long time, we 
think that a judicial officer o f the standing of Baboo Onnga 
Cbaran Sircar ought to be well aware, tiuit this indefinite 
language and the indefinite form in which the fifth issue was 
framed are wholly inadequate for a judicial decision upon a 
question of title. In consequence of this indefinite language 
and of the iaesact form of the fifth issue, a considerable amount 
of unprofitable discusBiou has ariseu iu this Court upon a point 
which is sufficiently simple.

The District Judge, on appeal, was also of opinion, that the 
miras title had not beeu established. For this finding he has



given a mimbev of reasons, in all of which we are not prepared 188̂  
to concur. It is not, liowever, necessary for ns to enter sped- 
fioally into these reasons, because we think that there are some ' Ba isa o k  

of tliem upon which his finding in respect of the miras patta fbotab
aa a finding of fact can properly be supported. Ŝijbma”

The District Jmlge then proceeded to consider the question 
of title by twelve years’ possesaioHj and he was of opinion, upon 
certain authorities which he has quoted, that the plaiiitiifs 
ought not to be allowed to succeed upon a title by twelve years’ 
adverse possession, because tiiis title had not been, set out with 
sufficient distinctness in their plaint.

Now the question here raised is one upon which there are 
numerous decisions of this Court, which, unless carefully 
examined, may appear to be conilieting; but what these decisions 
really come to appears to us to be this, that where a s2)eciiio 
title has been alleged but not proved, and the plaintiff endea
vours to succeed in the first Court or second Court of Appeal 
uj)on a title by twelve years’ adverse possession, he must be 
prepared to show, that this other title by twelve years’ adverse 
possession was raised in the Court of first instance with suf
ficient clearness, to enable hia adversary to understand that he 
claimed to succeed as well by twelve years’ adverse possession 
as by the specific title alleged. Now, if we apply this principle 
to the present appeal, it appears to us that there is little to 
distinguish this case from that of Shiro Kumari Debt v. Govi'nd 
b'hau) Tanii { ! ) .  Mr. Justice'Markby there says:— is 
quite clear that when a plaintiff claims a title upon twelve 
years’ possession, he must draw the attention of the defendant 
to the fact that he is going to claim a declaration upon that 
title, in order that the defendant may give his own evidence and 
scrutinize the evidence of the plaintiff upon that point, and see 
whether possession for twelve years is proved, and whether he 
can contradict it during any portion o f that period.” And then, 
referiing to the particular facts of that case, he says in a further 
portion of his judgment:—"  The plaintiff says, that he has not 
been himself in possession for much more than eleven years, 
and though he is, no doubt, entitled to join the poBsession of 

CO I. L. R., 2 Calc., 418.
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his vendor to liis own poaaesslou, yet he has uot given the date 
when liis vendor came into posaesaion, nor does he even make 
the general allegation that the possession o f liis vendor, coupled 
with his own possession, would amount to a period of twelve 
years.” In the case before us the date of the original miras 
pfttta has uot been given, and there is no general allegation 
that the possession of Fulkuiaari under the miras patta, if 
added to the possession of the plaintiffs and their father under 
the kobala, would altogether muke up a period of twelve years’ 
adverse possession, which would constitute a good tide. Under 
these circumstances, we are o f  opinion that, so far as regards 
this second title of twelve years’ adverse possession, we ought 
not to, interfere with the judgment of the District Judge.

The District Judge did uot distinctly deal with the question 
as to whether the plaintiflfs were hondjide purchasers for valuable 
consideration. He says in the ninth paragraph of his judg" 
ment, that a certain decision o f the Privy Council, in the case 
of Bam Coomar Koondoo v. McQueen (1), has beeu quoted in 
support of the contentiou raised before him, and “  no doubt it 
is a sound one; ” but when he reversed the decision of the Subor
dinate Judge upon four grounds which he has set out at con-’ 
siderable length, Le did not proceed to show on what grounds 
the plaintilfs, if bond fide purciiasers for valuable consideration, 
ought to fail iu this case, tiie miras patta uot having been proved.

Then, as to the title under the miras patta, it is contended 
before us, and we think with reason, that the plaintiffs were 
entitled to an order iu their favor upon the application made 
by them to the Subordinate Judge to have the original miraa 
patta sent for, this piitta being on the Collectorate record. It 
appears that this patta was mentioned in the list of documents 
anuexed to the plaint; tliat au application was made on the 4th 
June to have the original patta sent for from the Collectorate; 
and that the Subordinate Judge refused this application, 
because the examination o f witnesses had already commenoedk

The District Judge observes that the examination of the 
witnesses was concluded on the following day,— that is, the 6th 
June. Now it is q̂ uile possible that, if the Subordinate Judge,

0 )  18 W. 11., 1C6.



hadj on the 4th June, complied with this request aud sent for 1881 
the patta from tiie Colleotorate, it would have been produced K rishna

Cfi URITin Court before him before the trial was terminated or the B a is a c k  

plaintiffs had closed their case. P e o tab

W e think tliat, as a general rule, in all cases in Avhich parties 
apply for a summons to compel the attendance of witnesses, or 
a summons to produce documents, or apply to have a Qocument 
sent for under s. 137 of the Code of Civil Procedure, the 
Court ought not to refuse such appUcatiou, merely because, in 
its opiiiiou, the witnesses cauuot be present, or the documents 
cannot be 2>roduced, before tiie termination of the trial. In 
tins case there was very grave negligence ou the part of tlie 
plaintiffs in not applying to have this document sent for at an 
earlier stage; and the Subordinate Judge would have been 
perfectly justified in saying that, iu consequence of this negli- 
gfince, he would refuse to grant an adjournment of the case, 
iu order to enable the plaintiffs to do that which they ought to 
have done at an earlier stage. But we’ think that the Court 
was not justified in refusing to send for the document, and so 
denying to the plaintiffs au opportunity .-\vhioh might perhaps 
have been fruitful aud favorable to them. For these reasons 
we think tliat the case ought to be remanded, and that tlie 
Subordinate Judge ought now to send fos the original patta.
When that patta is produced before him, it ’will be necessary 
to decide whether tiie miras title alleged by the plaintiffs haa 
been established by the patta. He must then proceed to con
sider whether this miras interest is transferable, and must 
reconsider his decision on this point. When these findings of 
fact are sent by the Subordinate Judge to the lower Appellate 
Court, that Court •will pronounce its own decision thereupon, 
and will further proceed to dispose of the question whether the 
plaintiffs are iu the position of bonAJide purohasers for valuable 
consideration, aud, as such, entitled to hold this property, even 
if-the miras patta is not proved, and even if the miras interest 
should not be found to be transferable. I f  Fulkumari was 
allowed by the defendants to hold herself out to the world as 
the owner o f a transferable interest iu the property, and so to 
mislead the plaintiffs, it will be necessary to consider whether the
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defeiulants are now estopped by tlieiv coiiduot from saying that 
she liatl uo such interest. W e  think that, having regard to tlie 
culpable delay made by the plaintiife in applying to the Court 
to have the miras patta sent for, no costs of this appeal ought 
to be allowed. As to the costs of the lower Courts, they will 
abide the fiual result of the case.

Case remanded.

Before M r. Justice Mitler and Mr. Jnttice Maoletm.

1881 MAHOMED AMEER a h d  a m o t h b b  ( r ’l A i H T i p p s )  v. PERYAG SINGH
A H D  0 T H E K 8  ( D b P E N D A N TS ).*

Suit fo r  Cancelkiion o f  Mohtrari Lease — Forfeitura — Eqmtahle R elief 
against Forfeiture — Bevg. Act V I I I  o f  1869, s. 52 —  Act X  o f  18S9, 
«. 78.

Where, in a mokuraci lense, there was a condition, that, in case of nonpay
ment of one year's rent, anti its falling into iirrears, tLie iiiokiinii'i settleiiieiit 
Tfaa to be cancelled, and default was made and a suit for ejectment was 
brouglit,—

Held, that, independently of the Rent Act, the defendants slionld be allowed 
in equity a reasonable time to pay the lundlord’s dues in order to prevent 
forfeiture.

MatTioora Mohun Pal Chowdhry v. Ham Lall Bose (1) followed.
Held also, that the proviaions o f a. S2 o f Beng. Act V III o f 1869 are 

exactly similar to those of b. 78 of Act X  of 1859, and applicable to the 
cDse of ii juukurai'i lease; and, therefore, that a decree passed in conformity 
tberetvith, which allowed fifteen days for the payment of the arrears o f  rent 
found due and interest thereon, was a good decree.

T h i s  was a suit brought by the plaiutilfs to recover arrears of 
reut,for the caucellatiou of a molcurari lease granted by them to 
the defeudants, and to recover possession o f the lands, the sub
ject-matter thereof. The lease contained a clause as follows:— 
“  In case of uonpaymeot of one year’s rent and its fulling into

Appeal from Appellate Decree, Ho. 2310 of 1879, against the decree of 
J. F. Stevens, Esq., Officiating Judge o f Fatno, dated the 7th July 1879, 
affirming the decree o f Baboo Poresb Nath Banerjee, Subordinate Judge of 
that district, dated the 25fih January 1879.

( i ;  4 0 , L .B .,  469,


