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1881  learned colleague is the right comstruction. It seems to me
Katyrars that the Liegislature never intended to discard one of the most
Ouowg.m;m important elements in the publication of a sale-proclamation,
R’g;%gﬁfn —uiz., the affixing & copy of the order of proclamation of sale
on 2 conspicuous part of the property to be sold. Section 289,

as originally drafted, by its terms, limited the making of the
proclamation to  the spot where the property is attachied,” so it

was to correct this apparent limitation that the Amending Act

extended the mode of making the proclamation by adding the

words “and a copy thereof shall be fixed up in the Court-house,

and in the case of land paying revenue to Government, also in

the Collector’s office.” These additional words, or at least the

gubstance of .them, is to be found in s, 274; and it is evident

that, by supplying them to s 289, the Legislature simply

intended to prescribe the adoption of precisely the snme mode of

making the proolamation of sale as it hud previously prescribed

in 8, 274, for making attachmeut of immoveable property.

Appeal dismissed.

Before Str Richard Qarth, Kt., Chief Justice, and Mr. Justice Mc Donell,

REASUT HOSSEIN axp avorser (Prarvrress) v. CHORWAR
1'}:; ]6 SINGH awp oruers (DEFENDANTS).*

Covenani— Forfeiture—Braach of Covenant—Joinder of Plaintiff—Co=
Sharers— Mokurart.

‘Where it is optional with several joint lessors to avail themselves of a
condition of re-entry upon breach of certain covenants, one or more of the
lessore cannot insist upon a forfeiture without ¢he consent of the dthevs.

Held, therefore, in a suit which was brouglt for the cancellation of a mokurari

lease, and the recovery of sesr possession, on the ground of forfeiture for breach
of covenant, that all the co-sharers should join as plaintiffis; and that as

some of the cosgharers, who were made defendants, appeared and opposed
the canceljation of the lease, the suit must be dismissed.

TaIs was a suit brought by the plaintiffs for the cancellation
of a mokurari leass, which had been granted by one Mussal

* Appen! from Original Decrse, No. 208 of 1879, againét the decree of

Baboo Poresh Nath Banerjee, Subordinate Judge of Patns, dated the 30th
June 1879, i
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mat Noorun, their predecessor in title, and for the recovery of
seer possession of the land comprised in the lease. There were
two sets of defendauts,—the Singh defendants, and the Hossain
defendants, The Singh defendants were the successors in title
of the persons to whom the mokurari lease was granted, The
Hossain defendants were thoss co-shavers who would not join as
plaintiffs, The suit was based on the following passage in the
kabuliat granted by the Singh defeudants’ predecessors.

 We shall not default any instalment. If any instalment is defanlt-
ed, then we shall pay the salaries of the sazawals, motsuddee, and
the peon (who may be deputed by the Saskar), according to the list
furnished by the Sarkar, together with interest on the defanlted
instalment, If, notwithstanding the appointment of a sazawal, we
fail to pay the rent of the Serkar in full at the end of the year, then
the said Sarkar shall be at liberty to take seer possession of the said
mouza, and we, the declarants, shall have no claim in respeet of the
mokurari right to the said mouza. All the ordinary and extra-
ordinary expenses incurred under the orders of the local authorities,
Civil, Oriminal, and Nizamut Courts, and Kanongoes, salaries of Chow-
keedarees, &e., shall be paid by us, the declarants, The Sarker shall
have no connection whatever with the same. We shall not take posses-
sion of minhaee lands, 'We shall not, by our acts of oppression, force
the tenants to run away. We shall not out down 3‘ruit.-beuring and non-
froit-bearing trees, We shall not allow any portion of the lands
appertaining to the said mouza to be taken possession of by any
other person. We ghall not allow any extraordinary pyne or negar
to be opened in the lands of the said mouza. If such things take
place, then the said Sarkar shall have power to eancel the mokurari
lease and take seer possession. In that case, "we, the declarants, shall
have no claim to the mokurari right, nor shall we heve any canse to
raise any contention,”

The plaintiffs alleged thet, notwithstanding the stipulations
abeve set out, the Singh defendants had cut down and appro-
priated certain trees ; that they had oppressed and'driven off the
land certain tenauts whose names were given; that they had
taken posgession of certain lands not included in the mokurari
lease, and allowed other lands, which were included in it, to be
geized by the neighbouring proprietors; that they had allowed
& new pyne and o new negar to yun into the lands of a neigh-
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bouring mouza ; and that they had not paid their reut. The
[Tossain defendants did uot enter any appearance. The Singh
defeudauts denied the allegatious of the plaintiffs, and, in addi-
tion, two of them, who had bought the interest of one of the
plaintifts’ co-sharers (thus becoming themselves co-sharers with
the plaintiffs) protested agninst the oancellatiou of the mokurari
leage.

The Subordinate Judge found that every one of the plaintiffs’
allegations were false; that they had forged documents to
support their cnse; and he dismissed the suit with costs. The
plaiutiffs appealed to the High Court.

Moonshee Serajul Islam for the appellants,

Baboo Mohesh Chunder Chowdhry, Baboo Amarendronaih
Chattérjee, nud Mr. Sundel for the respoudents.

The judgment of the Court (GarTH, C.J., and McDoneLL,
J.) was delivered by

Ganrm, C. J.—The plaintiffy in this suit are some of the
representatives in title of one Bibi Noornn, who granted a
mokurari lense to the defendants’ predecessors in title, so long
ago as the 25th Bysack 1232.

The suit is brought to eject the defendants from the property
upon the ground that they have been guilty of certain breaches
of covenant; and that, consequently, under a condition of re-
entry contained in the lease, they have forfeited their tenure,
The other representatives of Bibi Noovun’s interest, who are
co-gharers with the plaintiffs in her estate, are averse to brings
ing this suit, and consequently they have been made defendants,

The Court below has dismissed the suit on several grounds,
and amongst others, that the defendants have not been guilty
of the breaches of covenant with which they were charged.

From this decision the plaintiffs have appealed; and we
thivk that we may dismiss the appeal upon this one ground
only, that one or more of several joint lessors have mno right
to take advantage of a forfeiture agninst the will of their co-
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lessors, The law is opposed to forfeitures; and unless we 1881
find that the right now claimed by the plaintiffs is clearly Brasor

. HessEIN
conferred upon them by the mokurari lease, we ought not to v
allow them to enforce i. Az

) SINGH.
At the time when the lease was granted, Bibi Noorun was

the sole owner of the property, and as such the sole lessor.
Since that time her estate has descended to several persons,
who are all joint owners of her interest, and jointly entitled
to the rent of the mokurari. They are also jointly entitled to
the benefit of the covenants and of the condition of re-entry
upon breach of those covenants, and it is optional with them
all, whether they will take advantage of the condition or not.

The lesse contains several covemants on the part of the
mokuraridars, and then comes the forleiture claunse in this
form: ¢ If snch things take place, then the Sariar shall have
power to cancel the mokurari lease and take seer possetsion.”
It is clear, thervefore, that the lease does not become void upon
breach of any ol the covenanis; but the lessor, or her ussigns,
may take advantage of the condition or mnot as they think
proper.

Under these circumstances, by the English law, not only
would one or more of the joint lessors have no right to take
advantage of the condition without the consent of the others,
but if the joint lessors had, by agreement, made a partition of
their shares, the condition would be at an end, because only
those entitled to the lessor's iuterest in the whole property
could avail themselves of it (see MPright v. Burroughes (1)
and Dumpor’s Case (2), and cases there cited).

‘Whether a voluntary partition in this country would have
the same effect, we are not called upon in this cuse to decide.
But, quite apart from English law, it seems to us that, according
to the just and reasonable construction of a condition of this
kind, where it is optional with several joint lessors io avail
themselves of the condition or not, one or more of those
lessors cannot legally insist upon a forfeiture without the consent
of the others. The case of dlum Manjee v. Ashad Ali (3), to

(\)3C.B,699. (2) SmL.C,7thed, 4. (3) 16 W. R., 138
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which we were referred in the course of the argument, appears
to be in point; but we think that no authority is required for
such a position,

The appenal must be dismissed with costs ; but we allow one

set of costs only.
Appeal dismissed.

Before Mr. Justiee Mitter and Mr. Justice Maclean.
INDER PERSHAD RINGH (Prainrier) v. CAMPBELL (Deraspanr)*

Breach of Coptract—Impossibility to perform a portion arising after Ereou-
tion—Suit to cancel such portion— Contract Act (IX of 1872), s 66—
Specific Relief Act (I of 1877), chups. iv and v,

A oon tragt woe entered into between the plaintiff and the defendant, by
which the plaintiff agreed to cultivate indigo for the defendant, for a speoifiedl
number of years, in certain specified lands sitnated in different villages, with
respect to portion of which lands the plaintif was a sub-tenant only,
Subsequently, during the continuance of the contract, the plaintiff lost posses-
gion of those lands, through his immediate landlord Liaving fuiled to pay the
rent, and having been in consequence ejected therefrom by the owner, In a
guit by him, under the above circumstances, to have so much of the contract
as relnted to those lands cancelled, on the ground that it had become impos-
sible of performance through no neglect on his part,—

Held, that such o case came within the ptovisions of cl. 2, s, 66 of Act IX
of 1872 (Contract Act), and that the mere fact that the plaintiff could have
paid up the debt due by his immediate landlord and so retained possession
of the land, wag not sufficient to constitute such an omission or neglect on his
part as to take it out of the provisions of that section.

Held also, that chap. iv of Act I of 1877 (Specific Relief Act) did not apply
to such & case, but ihat the plaintiff was entitled to the relief he sought
under 8. 40 of that Act, inasmuch as the contract was evidence of differeut
obligations,—viz., to oultivate indigo in dilferent villages.

Ta1s was a suit brought by the plaintiff to have a portion
of & contract entered into between him and the defendant
declared void, and to have the contract rescinded to that extent,

* Appeal from Appellate Decree, No. 1735 of 1879, against the decree of
w. Dncoatn., Esg., First Subordinate Judge of Mozuflerpore, dated tha

14tk May 1879, reversing the decree of Baboo Gopinath Mattey, Munmf of
Hbojeepore, dated the 27th June 1878,



