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of the parties, and we presume that the Collector will give ihe
requisite effect to any declaration so made.

The case will be remanded to the District Judge for disposal,
and costs of this appeal will abide the result.

Appeal allowed and case remanded.

. Bafore Mpr. Justice Pontifex and Mr. Justice Field,

NILMADHUB SHAHA asp ormees (Derewpants) v, SRINIBASH
KORMOKAR (Pramvmies).*

Suit _for Possession—Limilation—Beng. Act VI1I of 1869, s. 27.

Tn n suit for possession of land, it appeared that the defendants had obtained
n darpetni lense of the land in question in 1271 (1865), and thut they
had immediately dispossessed the plaintif, and nd never acknowledged him to
be their tenant, The plaintiff institutod his suit within twelve years from the
date of dispossession.

Held, that the auit wna not barred by limitation under s 27 of Bong.
Aot VIIT of 1869.

That section only applies to cases where the relation of landlord and ten-
ant exists, and cannot be plended in bar by a defendant who does not admit
that such relation has existed,

Tr18 was a suit to have the plaintiff’s purchased right declared
in respeet of an eight-snna share of certain land, and to
recover khas possession, together with mesne profits. It appeared
that the land lad originally belonged to the plaintiff and
the defendant No. 3, one Uma Sunduri Dasi, the widow of one
Kesub Chuuder Kurmokar, and that they were in joint posses-
sion. The plaiutiff was dispossessed in the year 1272 (1865).
He then brought a rent-suit in respect of his share, aud obtained
a decree. In 1284 (1877), the plaintiff purchased the share
of Ume Sunduri Dasi, but was not allowed by the other defend-
ants to take possession; whereupon he instituted the present

* Appeal from Appellate Decree, No. 373 of 1880, against the deovee of
Beboo Krishue Chunder Chaiterjee, Oficiating Subordinate Judge of Nuddes,
dated the 27th December 1879, modifying the decree of Baboo Kristo Behari-
Mookerjee, Firat Munsif of Kooghtes, dated the 29th of June 1878,
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suit. The defendants contended thas, in 1271, and immediately
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prior to the dlspossessmn of the plaintiff, they had .obtained a NILMADHUB

darpatni of the land in guestion, when they at once dispossessed
the plaintiff, and that the suit was barred by limitation under
8. 27 of Beng. Act VIIL of 1869. Both the lower Courts

gave the plaintiff a decree. The defendants appcaled to the
High Court.

Baboo Vil Muadhub Bose for the appellanta.
Baboo Shoshi Bhoosun Dutt for the respondeut,

The judgments of the Court (PonTIrFEx and FreLp, JJ.)
were a8 follows: —

Ponrirex, J.—It is admitted in this case, on the fludings of
the lower Courts, that the plaintiff is entitled to recover, unless
he is barred by s. 27 of Beng. Act VIII of 1869 from suing.
That section gave him a limitation of one year, aud the plaiutiff
instituted the suit after the expiration of eleven years from the
date of the alleged dispossession. Now, taking the words of that
section by themselves, and putting, what I think is, a reasonable
construction upoen them, it seems to me they do not apply to
this case, and the defendants ave not entitled to insist upon
them, The facts of the case are, that the defendants claim that
immediately prior to the dispossession of the plaintiff, a dar-
pabni was created in their favour, and upon its creation they
at once proceeded to dispossess the plaintiff from his holding.
Now the words of the section are:* ¢ All suits to recover the
occupancy or possession of any land, farm, or tenure from which
a ryot, farmer, or tenant has been illegally ejected by the person
entitled to receive remt for the same,” should be commenced
within one year, It seems to me that the course of action
pursned by the defendants in turning out the plaintiff from his
occupation immediately their darpatni was created, showed
that at that time they did not then admit that he was a tenant,
As he was inmediately dispossessed after their fitle acorued,
it is clear that they could neither have received rent from him,
nor could he have paid rent to them; and as they did not
adwit that at that time he was their tenant, I do not think it
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lies in their month now to insist that he was a tenant within

Niaapuus the terms of s. 27 ; and not being a tenant, theflimitation of one
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year would not apply to the case. THere seems to be a ques-
tion whether these suits under s. 27 are not merely possessory
suits, Asto that I am wot at present prepared to give any
opinion. The appeal must be dismissed witls costs.

Fieup, J.—I also think that in this case the defendants can-
not be permitted to approbate and reprobate. It appears that,
after the grans to them of the patni, they ousted the plaintiff
without giving him an opportunity of attorning to them and
becoming their tenant, and they cannot now be permitied to say
that there was a tenanoy existing between him and the defen-
dants, for the purpose of obtaining the benefit of the one year’s
rule of limitation. But it appears to me also, that the owe
yoar’s rule of limitation provided by s, 27 of Beng. Act VIII
of 1869 was not intended to apply to a case of this kind. The
partioular words in that section, upon which the defendants rely
in this cnse, are: * All suits to recover the ocenpancy of any
laud, farm, or tenure from which a ryot, farmer, or tenant has

been illegally ejected by the person entitled to recover rent for
the same.” In order to understand the meaning of these words,
we may examine the history of their use in acts of the Legisla-
ture, which are iu pari materin. That history is as follows: Sec-
tion 23 of Act X of 1859 contained a specification of the different
kiuds of suits which could be brought under the provisions of
that Act, and over which the Revenue Courts were given juris-
diotion. Clause 6 of that sectipn specifies the following suits, viz.,
“nll suits to recover the occupancy or possession of auy land,
farm or tenure, from which a ryot, farmer, or tenant has been
illegally ejected by the person entitled to receive rent for the
same.” Now, it was decided in the Full Bench case of Gooroo
Doss Boy v. Ram Narain Mitter (1), that these words refer
ouly to possessory actions against the person entitled to receive
the rent, and not to suits in which the plaintiff sets out his title,
and seeks to have his right declared and possession given him
iq pursugnce of that title, * Full meaning,” said Peacock, C. J.,

(1) B.L.R, ¥. B, Rul,, 628; 8.C,, 7 W, R,, Civ, Rul, 187,
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who delivered the judgment of the Full Bench, “may, and we __ 1881
think must, be giveun to the words ‘illegally ejected’ withont Nlhlétgiw
treating them as giving a wider sense to the words abovemen- .
tioned.” He then proceeds to give instances of such * jllegal SPoUPASE
ejectment,” as for example, when a zemindar ejects a ryot for-

cibly and without having recourse to the Court; and he con-
cludes thus: * Looking to the whole Act, it appears to us that

cl. 6 of s, 23 does not take from the Civil Court the power to

try the question of title as between a ryot, farmer, or teuant,

and the person to whom he pays rent. It follows, therefore,

that in this action, which is brought, settiug out a title by the
plaintiff, and asking, ¢ under the above facts, to be declared
entitled, on the strength of his documents, to recover possession

of the lands, he will be entitled, if he mukes out his case, to a
deoree that he be put into possession of the land with mesne
profits.” See also the following cases decided before the Full
Bench decision :—Bishumbhur Boil v. Okoor Pandey (1), Banee
Moadhub Banerjee v. Joy Kishen Mookerjee (2), Lalla Gokool
Pershad v. Raje Rejendar Kishore Singh (3); and the follow-

ing cases decided after the Full Bench case,—Lalljec Sahoo

v. Bhugwan Doss (4) and Dhonaye Mundul v. Arif Mundul (65).

In the Full Bench case— Chunder Coomar Mundul v. Nunnee
Khanum (6)—it was held, that the decision of a Revenue Court,

in a case under cl. 6, 8, 23 of Act X of 1859, as to the genuine~

ness of a mourosi patta, 38 not res judicaie ‘80 2s-to estop n

Civil Court from trying the validity of the patta in a subse-
quent suit in such Court between the same parties or parties
under whom they claim. In this case one Baker Ali had sued

under cl. 6 of 8. 23 to recover possession. of land from which

he alleged that he had been illegnlly ousted, and which was
included in a certain mourosi patta. The defendants alleged

that the mourosi pata was spurious. DBaker Ali succeeded,
whereupon the defendant brought a suit in the Civil Court to

have the patta declared to be a spurious document and to
recover possession of the land. Jackson, J., doubted if suits

(1) 4 W. B, Civ. Rul, 106. (4) 8 W. R, Giv, Rul,, 397.

(2) 4 W. R, Act X Rul, 16, (5) 5 W. R, Civ. Rul., 306.
(3) W.B., 1864, Aot X Rul, 4 (6) 11B.L. R, 434,
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ander ¢l. 6,8. 23 of Act X of 1859, were of the nature of posses-

NiLuaDEOE sory snits; but the other Judges who composed the Full Bench
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were agreed that the decision of the Revenue Court, except
so far as it established the right of Baker Ali to the possession
of the land when he was ejected, was a finding upon a collateral
matter, and had not the effect of res judicate in the civil case.

I think the result of these cases is, that a case under cl. 6,
g 23 of Act X of 1859, was very similar in its nature to a case
under the old section (15) of Act XTIV of 1859, now 5. 9 of the
Specific Relief Act, I of 1877 ; and this being so, suits under cl. 6
to recover the occupaucy or possession of land from which a ryot
has been illegally ejected by the person entitled to receive rent
for the samae, differ materially from suits like thoss referred
to in the Full Bench case of Gooreo Doss Roy v. Ram Narair
Mitter (1)—suits in which the plaintiff sets out his title and
seeks to have his right declared and possession given him
in pursuance of that title, To this latter class the twelve
years’ rule of limitation is applicable. In the Full Bench case,
the suit was instituted by persons who had been ten years out
of possession, While to the former class is applicable the one
yoar's rule of limitation provided by s 30 of Act X of 1859,
which speaks of * all suits instituted under this Act,” any speci-
fication being necessary, as such suits had been specified in
8. 23, When Beng. Act VIII of 1869 was enacted, the specifi-
cation of suits contained in s. 23 of Act X of 1859 became no
longer necessary, And Aot VIII enacted in general terms
that all suits brought for any cause of action arising under
Act X of 1869 were to be cognizable by the GCivil Court
according to their several jurisdictions (see s. 33). The object
of the Liegislature in passing Beng. Act VIII of 1869 was to
transfer the trial of rent cases from the Revenue to the Civil
Courts, and there was no intention to interfere with the special
law of limitation provided for rent cases by Act X of 1869,
In consequence, however, of the omission of the specification-of
suite in the Aot’ of 1869, it became necessary, instead of the-
general words “ all suits instituted under this Act ” in s, 30 of
Act X of 1859, to insert iun the limitation seetion (27) of Beng,

(1) B L. R, F. B.Rul, 628; §. 0, 7 W. R,,-Civ, Rul, 47, .
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Act VIII of 1869, a specification of the class of suits to which
theso special limitation provisions were applicable., Aocordingly
wo find the words of cl. 6, a. 23 of Act X of 1859, « all suits
to vecover the oceupancy [or possession] of any land, farm, or
tenure from which a ryot, farmer, or tenant has been illegally
ejected by the person entitled to reccive vent for the same,”
used with the omission of the two words in brackets, in 5. 27 of
the Act of 1869. It appears to me reasonable to suppose that
it was intended by the use of these words to make the one year’s
limitation provided by the Act of 1869 applicable to the same
class of snits only to which cl. 6 of 5. 23 of Aot X of 1859
had been decided to be applicable, and to which the one year’s
rule of limitation was applicable uuder the same Act of 1859.
I find that the same view has been taken by a former learned
Judge of this Court (Pheav, J.) iu the case of Nistarini v, Kali
Pershad Dass Chowdhry (1),

dppeal dismissed.

REVISIONAL CRIMINAL.

Before Mr. Justice Morris and Mr. Justice Totlenham,
In rHE marrER oF POONA CHURN PATL.

Sanction to Prosecule—Presideney Mogistrates' Act (IV of 1877), ss, 41,
49, 43, and 168—General and Specific Sunction— Order of Discharge~—
Superintendence of High Court—Charter Aet (24 §& 26 Vict, ¢. 104), 5. 15,

The only coarse to be pursued where it is sought to set aside an order
of disoharge made by a Presidency Magistrate, i8 that Inid down in 5. 168 of
Act IV of 1877, and ns by thet section there is no’ appeal allowed to a com-
plainant, who is a private individual, it is not open to him, by invoking the aid
of the High Court under 5. 15 of the Charter, to obiain under the Comrt'a
extraordinary powers thot which he might obwia had he a right of appeal. ,

ON the 2nd May 1881, Poona Churn Pal obtained liberty,
under the provisious of ss, 41 and 42 of Act 1V of 1877,
* Criminal ]‘K.ule,‘ No. 120 of 1881, against an order of F. J, Marsden, Bsq,,

Presidency Magistrate of Calcuttn, dated the 9th July 1881.
(1) 23 W. R, 431,
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