
1881 of the parties, and we pi'esume that: tlie Collecfcor will give the
B b e j o y  requisite effect to any declaration so made.

The case will be reraaiidetl to the District Judge for disposal, 
e o a iA  K e o t . j j j j J  g j j g j g  jjf appeal will abide the result.

Appeal alhmed and case remanded.
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. Before Mr. Justice Ponlifex and Mr. Justice Field,

1881 NILMADHUB SHAriA A^D othbus (D b p en d a n ts ) v .  SRINIBASH 
96. KURMOKAll (P la ih t im ) .*

Sail for Possf>ssion—Limilatiou—Be?ig. Act V llI  o f  1869, s. 37.

In n suit for possesaion of land, it nppearecl timt tlie defendants had obtniiied 
a dnrpatni lease of the land in question in 1271 (186S), and tlmt they 
bad imiuediatety dispossessed ttie plaintiQ, and Und never acknowledged lilm to 
be their tenant. The plaintiff iustitutod his salt within twelve years from the 
date of diBpossession.

Held, that the suit was not barred by limitation under i3. 27 o f Bong. 
Act V in  of 1869.

That section only applies to oases where the relation of landlord and ten­
ant exists, and cannot be plesuted in bar by a defendant who does not admit 
that such relation has existed.

T h is  was a suit to have the plaintiff’s purchased righf; declareil 
in respect of an eight-anna share of certain land, and to 
recover khas possession, together with mesne profits. It appeared 
that the land had originally belonged to the plaintiff aud 
the defendant No. 3, one Uaia Sunduri Dasi, the widow of one 
Kesub Ohuuder Kurmokar, and that they were in joint posses­
sion. The plaiutifi was dispossessed ia the year 1272 (1865). 
He tlieu brought a reut-suitin xespect of his share, aud obtained 
a decree. In 1284 (1877), the plaintiff purchased the share 
of Umft Sunduri Dasi, but was wot allowed by the other defend­
ants to take possession j whereupon he instituted the present

* Appeal from Appellate Decree, No. 373 of' 1880, against the decree o f  
Bnboo ICrisbna Ohuuder Ohtttteijee, Officiatiug Subordinate Judge of Nuddea, 
dated the 27tU December 1879, modifying the decree of Baboo Kristo fiebari' 
Mookerjee, First filunsif o f KoosUtea, dated the 29th of June 1878.



suit. The defendants contended that, in 1271, and immediateijr IS81 
ju’iov to the dispossession o f tlie plaintiff, they had obtained a K i l m a d h u b  

davpatni of the land in question, when they at oace dispossessed «. 
the plaintiff, and that the suit was hawed by limitation under Eui^ttKAa 
a. 27 of Beng. Act V III  o f I8S9. Both the lower Courts 
gave the plaintiff a decree. The defendants appealed to the 
High Court.

Baboo Nil Madhib Bose for the appellants.

Baboo Shoshi Bhoosun Diitt for the respondeut.

The judgments of the Court (P o n t ip e x  and F ie l d , J J .)  
were as follows:—

PoNTiPEX, J .— It is admitted in this case, on the findings of 
the lower Coutts, tluit the plaintiff is entitled to recover, unless 
he is barred by s. 27 o f Beng. Act V III  of 1869 from suing.
That section gave him a limitation of one year, and the plaintiff 
instituted the suit after the expiration of eleven years from the 
date of the alleged dispossession. KoWj taking the words of that 
section by themselves, and putting, what I  think is, a reasonable 
construction upon them, it soems to me they do not apply to 
this case, and tlie defendants are not entitled to insist upon 
them. The facts o f  the case are, that the defendants claim that 
immediately prior to the dispossession of the plaintiff, a dar- 
patiii was created in their favour, and upou its creation tliey 
at once proceeded to dispossess the plaiutifi from his holding.
Now the words of the section are ;* “  A ll suits to recover the 
occupancy or possession of any laud, farm, or tenure from which 
a ryot, farmer, or tenant has been illegally ejected by the person 
entitled to receive rent for the same,”  should be commenced 
withiu one year. It seems to me that the course o f action 
pursued by the defendants in turning out the plaintiff from his 
occupation immediately their darpatni was created, showed 
that at that time they did not then admit that he was a tenant.
As he was immediately dispossessed after their title accrued, 
it is clear that they could neither have received rent from him, 
nor could he.have paid rent to them; and as they did not 
admit that at that time he vras their tenant, I  do not think it
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1881 lies in their moutli now to iiisist that he -was a tenant witliiu 
NiLMADinjB the terms of s, 27 ; and not being a tenant, the^limitation of one 

yeai-’ 'woultl not apply to tlie case. Theve seems to be a queS' 
kS iokae whether these suits uncler s. 27 ave not merely possessory 

suits. As to that I  am not at present prepared to give any 
opinion. The appeal must be dismissed witlr costs.

I'lisLDj J.— I also thint that in tliis case the defendants can­
not be permitted to approbate aod reprobate. It appears that, 
after the grant to tliem of the patni, they ousted the plaintiff 
witliout giving him an opportunity of attornii,ig to them and 
becoming their tenant, and they oauuot now be permitted to say 
that there was a tenancy existing between him and the defen­
dants, for the purpose of obtaining the benefit of the one year’s 
rule of limitation. But it appears to me also, that the one 
year’s rule of limitation provided by s. 27 of Beng. A ct V II I  
of 1869 was not intended to apply to a case of this kind. The 
particular words in that section, upon whicli the defendants rely 
in this case, are: “ All suits to recover tlie occupancy of any 
laud, farm, or tenure from which a ryot, farmer, or tenant lias 
been illegally ejected by tiie person entitled to recover rent for 
the same.” In order to understand the meaning o f these words, 
■we may examine the history of their use in acts of the Legisla­
ture, which are pari materia. That history is as follows; Sec­
tion 23 of Act X  of 1859 contained a specification o f the different 
Muds of suits which could be brought under the provisions o f 
that Act, and over which the Revenue Courts were given juris­
diction. Clause 6 of that sectipn specifies the following suits, vie., 
“  all suits to recover the occupancy or possession of auy land, 
farm or tenure, from which a I'yot, farmer, or tenant has been 
illegally ejected by the person entitled to receive rent for tlie 
same.” Now, it was decided in the I'ull Bench case of Gooroo 
Boss Boy V. Bam Narain MiUer '(\), that these words refer 
only to possessory actions against the person entitled to receive 
the rent, and not to suits in which the plaintiiF sets out his title, 
and aeelcs to have his right declared and possession given him 
in pursuance of that title. “  Full meaning,”  said Peacock, C.. J .,

(1) B. L. R., F. B. Eul., 628; g, C., 7 W . R., Civ. Rul., 187.
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who delivered the judgment of the Full Bench, “  may, and we 
think must, be giveu to the words ‘ illegally ejected’ without Niimadhdb 
treating them aa giving a wider sense to the word.q abovemeii- 
tioned.”  He then proceeds to give instances o f such “  illegal 
ejectment,” as for example, when a zemindar ejects a ryot for­
cibly and without having recourse to the Court; and lie con­
cludes thus: “  Looking to the whole Act, it appears to us that 
cl. 6 of s, 23 does not take from the Civil Court the power to 
try the queatiou of title as between a ryot, farmer, or teuant, 
and the peraou to whom he pays rent. It follows, therefore, 
that in this action, which is bvoughi;, setting out a title by the 
plaintiff, and asking, * under the above facts,’ to be declared 
entitled, on the strength of ins documents, to recover possession 
o f  the lands, lie will be entitled, if he makes out his case, to a 
deoree that he be put into possession of the land with mesne 
profits.”  See also the following cases decided before tKe Full 
Bench decision :—Bithumbhnr Boil v. Okoor Pandey (1), JBanee 
Madhuh Banerjee v. Joy Mtshen Mooherjee (2), Lalla 'Gokool 
Pershad v. Raja Rajendar Kisliore Singh (3 ); and the follow­
ing cases decided after tlie Full Bench case^— LaXljee Sahoo 
V. Bhugwan Doss (4) and Dhonai/e Mundxd-y, A r if Mmdul (S). 
la  the jP uU  Beoch case— Chunder Coomar Mundul v. Nunnee 
Ehanum (6)— it was held, that the decision o f a Revenue Court, 
in a case under ol. 6, s. 23 of Act X  of 185&, as to tlie genuiue- 
uesa of a oaourosi patta, is not res judicata bo as - to estop a 
Civil Court from trying the validity of tlie patta in a subse­
quent suit in such Court between the same parties or parties 
under whom they claim. In this case one Baker A li had sued 
under cl. 6 of s. 23 to recover possession, of land from which 
he alleged that he had been illegally ousted, and which was 
included in a certain mourosl patta. The defendants alleged 
that the mourosi patta was spurious. Baker A li succeeded, 
whereupon the defendant brought a suit in the Civil Court to 
have the patta declared to be a spurious documeut and to 
recover possession of the land. Jackson, J ., doubted if suits

(1) 4 W . R., Civ. Ritl., lOfi. (4 ) 8 W . R,, 05v. Rul., 387.
(2) 4 W . R., Act X  Rul., 16. (fi) 9 W. R., Civ. R ul, 306.
(8) W. E., 1864, Act X  4. (6J 11 B. L. B , 434,
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1881 imclev «1. 6, fl. 23 of Act X  of 1859, were of the natuve o f possea- 
N i u u d h o b  s o r y  suits; but the other Judges wlio composed the Full Bench 

were agreed that the decision of the ReveDue Court, except 
KcmiokS ^  established the riglit of Baker A ll to the possession 

of the laud wheu he was ejected, was a finding upon a collateral 
msitter, and liad not the efl'eot of res judicata in the ci^il case.

I  think the result o f these cases is, that a case under cl. 6, 
B. 23 of A ct X  o f 1859, was very similar in its nature to a case 
under the old section (15) of Act X I V  of 1859, now a. 9 of the 
Specific Kelief Act, I  of 1877 ; and this being so, suits under cl. 6 
to recover the occupancy ov possession of land from which a ryot 
has been illegally ejected by the person entitled to receive rent 
for the same, differ materially from suits like those referred 
to in the Full Bench case of Gooroo Doss Roy v. Bam Narain 
Mitter (1)— suits in which the plaintiff sets out his title and 
seeks 'to have his right declared and possession given him 
in puiBuanoe of that title. To this latter class the twelve 
years’ rule of limitation is applicable. In the Full Bench case, 
the suit was instituted b'y persona who had been tdn years out 
o f possession. While to the former class is applicable the one 
year’s rule of limitation provided by s. .SO of A ct X  of 185S, 
which speaks of "  all suits instituted under this A ct,” any speci­
fication being necessary, as such suits had been specified in 
8. 23. “When Beug. Act Y III  of 1869 was enacted, the specifi­
cation o f suits contained in s. 23 o f  Act X  of 1859 became no 
longer necessary. And Act V II I  enacted in general terms 
that all suits brought for any cause o  ̂ action arising under 
Act X  of 1869 were to be cognizable by the Civil Court 
according to their several jurisdictions (see s. 33). The object 
o f the Legislature in passing Beng., Act V I I I  of 1869 was to 
transfer the trial o f rent cases from the Revenue to the Civil 
Courts, and there was no intention to interfere with the special 
law of limitation provided for rent cases by A ct X  of 1869. 
In consequence, however, of the omission of the speoification'of 
suits in the Act of 1869, it became necessary, instead of the' 
general words “  all suits instituted under this Act ”  in s, 30 of 
A c tX  of. 1859, to insert iu the limitation section (27) of Beng.

(1) B. L. K., F. B. Eul,, 628; B. C„ 7 W. R.,-Oiv. Kul., 147. •
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A ct V III  of 1869, a specification of the class of suits to which i88l
tliese special limitation provisions were applicable. Accordingly ITiLMADHnu 
we find the words of cl. 6, s. 23 of Act X  o f 1859j “  all suits 
to recover the occupancy [or possession] o f any land, farm, or 
tenure from which a ryot, farmer, or tenant has been illegally 
ejected by the person entitled to recoive rent for the aume, 
used with the omisaiou of the two words in brackets, in s. 27 of 
the Act of 1869. It appears to me reasonable to suppose that 
it was intended by the use of these words to make the one year’s 
limitation provided by tiie Act of 1869 applicable to the same 
class of suits only to which cl. 6 of s. 23 o f Act X  o f 1859 
had been decided to be applicable, and to which the one year’s 
rule of limitation was applicable under the same Act of 1859.
I  find that the same view has been taken by a fovmev learned 
Judge of this Court (Phear, J.) iu the case of Mstarini v. Kali 
Per shad Dass Chowdhry (1).

Appeal dismissed.

EEVISIONAL CEIMINAL.

Before Mr. Juslioe Morris and Mr. Justice TotlenMm,

I n  t h e  m a t t b e  op POONA CHURN PAL,

Sanction to Prosecide—Pt'esideneti Magistrates' Act (IV  of 1877), ss. 4 1 ;'
42, 43, and 168—OeBeraZ and Specijie /Sanction—Order o f  Discharge—
Superintendence of Bigh Court—Charter Act (24 ^  25 Viet., c. 104), s. IS.

The only coarse to bs pursued -where It is sought to set ttside an order 
of diBoliiirgc nwide by a Presidency Magistrate, is that laid down in g. 168 of 
Act IV  of 1877, and tia by thut seefcion there is no" appeal allowed to a com­
plainant, wlio is a primte individual, it is not open to liim, by invoicing the aid 
o f tUe High Court under s. 15 of the Charter, to obtain under the Coiu-t’a 
extraordinary powers tliat whioh lie laigUt obtixia had Ue a. right of appeal.,

On the 2nd May 1881, Poona Churn Pal obtained liberty, 
under the provisions of sa. 41 aud 42 of Act IV  of 1877,

* Criminal B.nle, No, 150 of 1881, against an order o f F , J, Watsden, Esq,, 
Presidency Magistrate o f Calcutta, dated tiie 9th July 1881.

(1) 23 W. R „ 431.

1881 
Avgust 1.


