
which would qualify her to bestow on tlie child the care which 1881 
it may need; (iii) that she should be well conJucted; and In the 
(iv) that she should live in a  place where the iufautmay not e o s s e i n i  

utulei'go auy risk, morally or physically.”  A ll the oases are deci- 
(led with refereuce to the iuterest of the clitldreu; if these are 
imperilled, the mothev loses her right. [OtiMNiNaHAM, J .— Un­
less she has committed some act o f impropriety, she is entitled to 
the custody of her infant children.] The executors must be able 
to exercise supervision. I f  the mother goes to a place where 
they cannot do this, she loses her riglit.

Mr. Jackson aud Mr. Gasper were not called upon.

CtTNNiWd-HAju:, J., made the rule absolute, aud directed that 
the children should be given up to the mother iu the course of 
the day.

Attorney for Phoodia Bibee: Baboo G. <7. Chuniler,

Attorney for Aga Mahoiaed Kazim Ispahan! and -Moonshi 
Mahomed Ibrahim: Baboo M, D. Sen.
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Before Mr. Justice Totlenham and Mr. Justice Macleau,

QISEJOT KEOT (P la in th 'I ')  v, 6 0 R IA  KEOT ahd o th e r s  ig g ]
(Dependa-kts). June 10.

declaration of Title to Land in Assa?!t, Suit for -Jnrisdiction of Civil Court— 
Registration of OhimmCs N'ume by CoUector.

A  person claiming a right t» rent-bearing land in Aasam, held under 
a putta from GfoTecnnient in the nnmea of the persons against vhum he 
claims, is entitled to sue in the Ciril Court for a declaration o f  his title nnd 
right to have hia name registered os co-owuer iu the Cullectorate \ and the Civil

* Appeal from Appellate Decree, No. 1737 of 1S79, against the decree of 
W . E . Wwd, Esq., Judge of the Assam Valley District, dated the 28th April 
1879, reversing the decree of (j.E . McLeod, Esq., Assistant Cumiuissiuiiei' 
o f Glowhattj, dated the OOtk December 1S78.



1881 Court bas jurisiliefum to determine such suits', ivUliougU tlie Collector liiia 
Beejoy npplietl t o ; but sboald not pass any orilor against the Collector

K eot in any suit to whioU he is not a party, but merely declare wliat the plaiiitiif's

Go b ia  K b o t .

T his was a suit for declaration of coparcenary right to, aud 
for registration of the name of the plaintiffj with those of the 
defendants, in the CoUectov’s booka, iu respect of 62 bighaa 
4 cotlas 6| leoliaa of rent-bearing land. The plaintiff stated, 
that one Bamdaa, who held 317 bighas 15 lechaa in certain 
villages, of wliicli the lands in dispute formed a portion, left 
three sons surviving— Audharu, Ghana Apa, and Gondho—who 
were each entitled to an equal third share of the land; timt 
Gondho left two sons, Bhogjar, the father o f the plaintiff, and 
Papaia, the fourth defendant; that the first defendant was the 
grandaou and sole descendant of Andliaru; and tliat the second 
defend'ant Ajala, and third defendant Kuherain, were the sons 
of Ghana Apa. The plaintifiF, aceordinglyj claimed, that he was 
eutltledj along with his brother Jam, to one-sixth of the lands 
held by E.amdas. The plaintiff further stated, that,after the death 
o f his fatlier, he coraaienoed to hold poissession of the land in 
question in conjunction with the defendants, and that the mouza- 
dar had entered his name and that o f the defendant No. 4, 
Papara, along with tliose of the otlier defendants, iu the 
naeaflureinent papers of 1283 ; but that, subsequently, the Deputy 
Commissioner had, on the 27th December 1876, ordered his 
name and that o f Papara to be struck out, on the ground that 
they had been entered without orders; and, without any appli­
cation having been made, had directed the patta to be issued 
iu the names of the defendants Nos. 1,2, & 3. The plaintift, 
accordingly, brought tlu3 suit to have his coparcenary right 
declared and to have his name registered as co-owner. The 
defendants Kos. I and 4 admitted tiie claim, but the other two 
defendants contested it as being false, and in addition pleaded 
limitation, and submitted that the Collector was a necessary 
party. , , .

The Assistant Commissioner, finding the facts in favor of the 
plaintiff, gave him a decree, declaring tliat he and Jara were, 
entitled to a coparcenary right in one-sixth of the laud, and ta
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have their names entered iu the revenue records; and directed ___ 8̂81
that Kuherain should pay all costa. Against this decree the defen- 
dants Nos. 2 and 3 appealed, and the lower Appellate Court ».
reversed it and dismissed the suit, holding that the plaintiff was 
not entitled to bu b  1q  the Civil Court without having first 
applied to the Collector to have his name registered as a joint 
Groveniment tenant o f the lands in suitj as, were the decree 
aaked for made, the Collector would in no way be bound by it, 
tlie efiPect of it being to order the Collector to do what he had 
never been asked by the plaintiff to do.

The plaintiff appealed to the H igh Court.

Biiboo Bykunt Nath Bass for the appellant.

Baboo Bhoohun Mohun Dass for the respondents.

The judgment o f the Court ( T o t t e n h a m  and M a c l e a n ,
J J .) was delivered by

T o tte n h a m , J.—It will be sufBcient to refer the District 
Judge to the judgments of this Court of tlie 2nd March 1880 
iu the case oi Kalindri Dabia v. Komolahanio Surma {I )  nvH

(1) The 2nd! March 1880. appear from tbe judgment of the Court
(Phissep and MAotPis, JJ.), wliiuk 

Before Mr. Jmiice Prinsep and deliveied by 
Mr, Justice Maclean. ‘

PwNSEP, J.—The lands in tliis suit
K ALIN  D ili D ABIA (Plaintifp) ovigvna.lly belonged to one Isbarain.
», KOAIOLAKAN'l'O SURMA 4hd Tlie plaintifl states tliat they were gold 

ANOTHER (̂ Defbndahts).* to Pai'siu’ain iirexecutioii o f a decree

Baboo Bhubun Mohm D «*, for the a„a v êre purcUn.ed
j from Parsuram b j  her futher in 1854

nppe nut (1260), labaiam's name, liuirever, re-'
Baboo Kali Mohun Daas for the res- mained on the Oolleetor’s register 

pondcnts. notwitbstonding these purchases,
Tbe facts in tbis case sniRciently Tbe defendant Roteekant D.-«ss ob-

tained a decree against Isbai'am, in 
,* A.pike&l from Appellate Decree, TSo. execution of wMeb tbe lands vrjera 

1672 of 1879, against tlie decroeof W. E. 3̂ 1̂  to defendant No. 2, KomulaUanto
s .™  *.who»

ing tlieaoofce of G. E. MacLeod, Esq., gi''‘ ''tcd a patta.
Ajsiiatant CommisaioiiBr of Gowhatty, dated Plaintiff now sues for a declaration 
the-SiStli Ddcorabor 1U78. o f lier right to tbe land for regiatratiun

VOL. VII.] CALCUTTA SERIES. 439



440 THE INDIAN LAW liEPOETS. [VOL. VIL

3881

BisEJoy
E bot

of llie 12tli August 1880 in the case of Hootaboo Eavah v. Loom 
Mavak{1), and to say that this Coui't does uot concur in

V,
G om a E e o t . o f  her name in the Oollectorate, and 

to liiivc the Bttle to defendaiit N o. 3 
set &aide>

'i'be plaint was filed on Ifltli 
November 1875. The suit has twioe 
been remaiided by the luwer Apptjllnte 
Court, »ikI we regret that it is impos­
sible for U9 now to put an etid to thegs 
pToceedings.

The District Judge liaa fonnd that, 
bcfove coming to the Civil Court, the 
plaintilF is bound to go to the Colleo* 
tor and to e«deavonr to obtain a pat- 
ta from bim in cancelujent of the 
p«.tt&gnwted to defendant No. 3. The 
Judgefu/tlser states, tliiit, “ if the Ool- 
leotov, on enquiry, finds thnt there bas 
been nu mistake or collusion in the 
granting uf this pntla to defendant No.

and refuses to  accede to tlie pluiu- 
tift’s request, his decision on this point 
must be taken us final.”

titis appeal with as little delay os

Costs of this appeal will nbide the 
result, and appelliint will recover tbe 
value of the appeal stamp,

Appeal allowed 
and ease reminded.

(1) The i m  Avgnst 1880.

Before Mr. Junticf fl/om* anrf Mr. 
Jtislice I'rhisep.

HOOTABOO UAVAH a n d  A noT iiB a 
(PiAiHTipps) 8. LOOil RAVAII 
(DEEiKniHT).*
Baboo Okhil Chwider Sen for tlia 

appellantiS.

Baboo Kashihant Sen for the rea- 
pondeut.

Tbe facts in this case also were sufli-
eicntljF set out, for tlia purposes o f  the 

Tin’s opuiiou is certainly opposed report, iu the ju dgm ent o f  the Oourli 
to what was declared by tbe  atnne (M on n is and P binsep, J J .) , wliioU was
District Judge on the 23rd December 
1876, (vlieti this case came before him 
previously. lie  then stated—“ Plaintiff 
is entitled, on the facts stated by her, 
to iginore the socond sale in execution

delivered by 
Manilla, J. — The grounds upon 

which tlie lower Appellate Court has 
dismissed this suit, us well as lUo suit in 
appeal No. 66, appear to us to be un-

o f Isharara’s right oltogether, aud to tenable. In appeal No. S99, tbe plain- 
aat the Court to deolai'e Lor right in recover possession of one 
the land, US well as her right to have pTopovtion-
to- name registered in the Collector’s share iu a certain plot of rent- 
book (IS the Governnjent ryot. bearing homestead land belongbig to

It appCftrsto UB that the Civil Court, them and to the defendant, whom they 
which has twioa sold the land as be- allege to be their own brother, They 
longing to Isbiiram, is the proper tri- aUo ask to obtniti a separate pattn 
buaal to decide, whether anything
passed to the purckasei' at the exe* * Appeal from Appellate Dcwses, ETos.
cution.sale held on tbe 24tb Sep- 600.of 1879, against the deoi-oo ol
tember 1874, or whether the rights of
-  t i. L\  ̂ i.* ^ -I • Vfl)lcy Djî kricfc, dnteil tbo \1i\\ Beccmbet
Ishuram were at that Hme vested in jgrS. reversing U.e deoree o£ G. E. McLeod.
tlic plMftiiU as st«ted by her- Assiatant CommUsioiior of Qqwlmtty’

The District Judge should ileeido in Kamrup, dated the 16th Jnly 1878.
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1881})is view of the incompetence of the Civil Court to ileal wllh 
qiiestiona of title arising between vvots in Assam. ITor do Bbkjoy[KlilOTTve Accept as correct the District Judge’s opinion that the 
Collector Tvill disregard the fituliiig of the Civil Court. W e do 
not thiiili, howeverj that tlie Civil Court should pass any order 
uj^on the Collector except in a case to wliich he is a party.
The duty of the Civil Court is simply to declare the rights

from the Revenue Court in respect of 
tUlH liiiul.

The tlofondant du'nied that he wftn 
the uterine brother of the phinititTa. 
He alleged thnt the Innd, o f -which he 
liiid obtiHHed a patta from the Govern- 
raent, was hia own property, nnd that 
the plaintiffs had no Bbnre in it.

'I'he first Court decided, and with 
its decision the pveaent plaiiitiHs, ap- 
pollants, are content, that the plaintiffs 
were brothers of the defendant; that 
thpj had established their title to their 
proportionate share in the land ; and 
accordingly it gave n decree, declaring 
their right in it ijrnali, and that tiiey 
were entitled to have their immes re­
gistered conjointly with that of the 
defendant.

On appeal the Judge throw out the 
snib in toto, on the ground tliat the Col' 
lector had refused to recognize the 
plaintifia as the Government tenants 
in occupation of the lands in suit; that, 
consequently, any possession of these 
lands, if they ever possessed any, was 
unlawful, for no ryot “  in Assam Pro­
per has any title to hold and culti* 
vate land without a patta from the 
Collector.”

Wa are not aware of the law or 
authority under which the Jndge ad> 
vanctis so broad a proposition as this, 
that no ryot can enjoy possession of 
any lands in Assam without direct 
permission of the Collector, or hold or 
cultivate land without a patta from 
*he Collector ;but it seems to us unne­
cessary to consider this point, because

in the present suit tbe Collector is not 
a party. The present is a suit nllect- 
ing the rights of private individual.? 
inter se; and for the determination anil 
decision o f such rights, wbetber relat­
ing to lands ryoti or otherwise, we 
oau have no doubt that the Civil 
Courts in Assam have jiirisilietion.

Wo observe also that the provisions 
of the Rent Law, Act X  of 1859, are 
'in force in Assam, and that the Qovevn- 
ment recognizes liereditary sucoussion 
in tenancies. In a case such as this, 
if, as a matter o f fact, land has been 
held under a pntta in the name o f nu 
older brother, and the yonnger bro. 
thers of the family can show thnt they 
have held the land conjointly witli 
their elder brother, the nomiual holder, 
the Civil Court is clearly tbe proper 
Court, in the event of dispute as to 
possession or share in such land 
betweon the two, to determine their 
respective rights and interests. We 
are, therefore, o f  opinion, that, in this 
case, the first Court acted rightly in 
determining the matters at issue 
between the parties, and thatthe Judge 
on appeal was not competent to 
decline to decide them.

We, therefore, remand the aase, in 
order that the lower Appellate Court 
may hear the appeal and decide the 
case on its merits. Costs will abide 
the event.

The same order is applicable to the 
appeal No. 600.

Appeal allowed 
and cusB remanded.



1881 of the parties, and we pi'esume that: tlie Collecfcor will give the
B b e j o y  requisite effect to any declaration so made.

The case will be reraaiidetl to the District Judge for disposal, 
e o a iA  K e o t . j j j j J  g j j g j g  jjf appeal will abide the result.

Appeal alhmed and case remanded.
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. Before Mr. Justice Ponlifex and Mr. Justice Field,

1881 NILMADHUB SHAriA A^D othbus (D b p en d a n ts ) v .  SRINIBASH 
96. KURMOKAll (P la ih t im ) .*

Sail for Possf>ssion—Limilatiou—Be?ig. Act V llI  o f  1869, s. 37.

In n suit for possesaion of land, it nppearecl timt tlie defendants had obtniiied 
a dnrpatni lease of the land in question in 1271 (186S), and tlmt they 
bad imiuediatety dispossessed ttie plaintiQ, and Und never acknowledged lilm to 
be their tenant. The plaintiff iustitutod his salt within twelve years from the 
date of diBpossession.

Held, that the suit was not barred by limitation under i3. 27 o f Bong. 
Act V in  of 1869.

That section only applies to oases where the relation of landlord and ten­
ant exists, and cannot be plesuted in bar by a defendant who does not admit 
that such relation has existed.

T h is  was a suit to have the plaintiff’s purchased righf; declareil 
in respect of an eight-anna share of certain land, and to 
recover khas possession, together with mesne profits. It appeared 
that the land had originally belonged to the plaintiff aud 
the defendant No. 3, one Uaia Sunduri Dasi, the widow of one 
Kesub Ohuuder Kurmokar, and that they were in joint posses­
sion. The plaiutifi was dispossessed ia the year 1272 (1865). 
He tlieu brought a reut-suitin xespect of his share, aud obtained 
a decree. In 1284 (1877), the plaintiff purchased the share 
of Umft Sunduri Dasi, but was wot allowed by the other defend­
ants to take possession j whereupon he instituted the present

* Appeal from Appellate Decree, No. 373 of' 1880, against the decree o f  
Bnboo ICrisbna Ohuuder Ohtttteijee, Officiatiug Subordinate Judge of Nuddea, 
dated the 27tU December 1879, modifying the decree of Baboo Kristo fiebari' 
Mookerjee, First filunsif o f KoosUtea, dated the 29th of June 1878.


