
1S81 the co-shai-ei's wisli to eject him ; and the legal moiina by which
~~Eadha. such a partial ejectment is effected, is by giving the plaintifFa 

possession of their shares jointly with the intruder, as ex-
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V. plained in the case of Hulodliur Sen v. Gooroodoss Roy (1), j>er 
Jackson, J.

The judgment of the lower Appellate Court must, therefore, 
be set aside j and tlie cim  must go back to that Court for re­
trial in accordance with the view of the law which we have 
above explained.

The appellants will have their costs in this Court; and the 
costs in the lower Court will abide the result.

Appeals Nos. 2148 and 5J149 will be governed by this 
decisiuu.

Case remanded.

B efm  Sir Richard Oarth, Kt., Chief Juaiice, and Mr. Justice McDonell.

1881 LOKESSUB KOER (Plaiktipp) v. PURQUH RO Y ahi> othehs

30- ( D efendahts).*

Suit for ronmsion—Formal Posmsion— Transfer of Pomssioii— Civil Pro­
cedure Coda (Act V llin f m Q),ss.Z23,'2U.

In a suit for possession, it appeared that, in 1863, tliQ plaintiil had sued 
ROinc of the present defendiints for klina poiiacBiiion of the same land. In that 
suit tlic dtifendanta pleaded that they were tenants o f  tlie plaintiff and 
entitled to huhl under a pattji, -whioh they failed to prove, and the phiiiitifi 
obtained a decree. Three years afterwards the plaiutiff was put iit formal 
possession by the Court ui\dev a. 224 o f Act V III  of 1839, instead o f under 
8. 223.

Held, that ns the plaiiitiU' was pat in possession under his decree by the 
ofTioer oJ the Court, the form iiv which execution was given was immaterial.

The formal possession given hy a Civil Court uudei’ an execution bperntcs 
in point o f law and fact, as between the parties, as a complete ti'anefer of 
posseesioii from the one party to the other.

T he plaiutiff in this case sued to recover from the defend­
ants possession of seventeen bighas of land. The plaintiff

* Appeal from Appellate Decrees, Nos. 1786 and 1767 o f 1879, against the 
decree of Baboo Kally Prosonno Mookeqee, Additional Subordinate Judge Of 
ISnrnn, dated the 2Sth April 1879, reversing the decree o f Baboo' Swut 
Chundei Mookei'jee, Munaif o f Chumparun, dated the 17th November 1877.

(1) SOW.. R., 126. ,
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obtained a decree in the firat Court; but the lower Apjiellate 
Court dismissed the sult  ̂ upon the ground that the plaintiff 
had not been in possession for twelve years.

It appeared that, in the year 1863, the plaintiff brought a 
suit agiiinst tiie defendiints Nos. 9 and 3, and the fatlier of the 
defendant No. 1, to recover khas possession of tlie landj the 
subject of tlio present suit. Tlie defendants at tliat time set up 
that they were tenants of the plaintiff, and entitled to hold the 
land as such under a certain patta. They failed, liowever, to 
prove their patta; and, consequently, the plaintiff obtained ii 
decree against them for khas possession. Three years after­
wards execution was taken out by the plaintiff under that 
decree, and he was put in possession by order of the Court. 
Tliis happened within twelve years before the present suit. Tlie 
Subordinate Judge, however, decided that, under, the exe­
cution, the plaintiff did not obtain actual po3ses.4ioi), but tliat 
he only obtained possession as malik; and from the return 
of the proceedings made by the officer on that occasion, it 
appeared that the plaintiff was professedly put into possession 
by proclamation a,nd beat of drum under s. 224 of Act Y IH  of 
1859, instead o f under s. 223.

The plaintiff appealed to the High Court.

Mr. Twiddle for the appellant.

Baboo Nil Madhub Bose for the respondents.

The judgment of tlie Court (Gtabth, C. J., and MoD onell, 
J .j was delivered by

G a e t h , C. J. (who, after stating the facts as above, conti­
nued):—W e are of opinion that as the plaintiff was put in pos­
session under that decree by tlie officer of the Court, the form 
in whiolv execution was given was quite immaterial. A ll that 
was necessary was for the officer of the Court to go upon a 
portion o f the land, and give the plaintiff possession of that 
portion in respect of the whole; and any formal mistake which 
may have been made by the officer in the mode of giving pos­
session could not prejudice the plaintiff. It does not appear
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1881 that tlie defeiulants reaistecl the officer when he gave possession, 
LoKJsssuu or that it become necessary to turn them out by main force.

The Subordinate Judge has, unfortunately, fallen into the 
common error whioli prevailed in the Mofussil Courts a few 
years ago, that tiie formal possession which the Civil Court 
gives under an execution ia ziot actual possession; whereas, as 
between the parties, it operates, in point of law and in fact, as a 
complete transfer of actual possession from the one party to the 
other. It would not be so as against third parties of course ; 
but, as between the parties to tl»e suit, the formal delivery 
passes the actual ]iossession as it can be passed. This has been 
tlecided by a Full Bench of this Court: Juggobundhu Mooher- 
jee V. Ram Uhunder Bi/sack (1).

THe Subordinate Judge is quite in error in supposing that 
possession  ̂was given to the plaintiflf as inalili only, and tbat 
tlio defendants continued to hold the actual possession^ because 
this would have been entirely inconsistent with the decree pro­
nounced by the Court. The defendants had set up tliat they 
■were the plaintiiT’a tenants, and by the decree that defence was 
directly negatived.

The case will, therefore, go back to the Court below for re­
trial ; and it must be taken for granted, that the plaintiff did 
obtain khas possession against tlie defendants within twelve 
years of the commencement of this suit. So that, unless the 
defendants can show that something has happened since tbat 
time to create a new tenancy between them and the plaintiiF, 
or to justify them in some way in retaining possession as against 
the plaintiiF, the latter must succeed in this stiit.

The appellant must have his costs of this appeal, and the 
costa of tlie lower Court will abide the result o f the new trial.

The appeal No. 1767 is admittedly governed by this decision, 
and will be remanded accordingly, the same order being made 
in that case as regards costs.

Case remanded.

0 )  L L. E ., 5 Oalc., 584,


