
1881 under a second attachment w as valid, aud would prevail over 
OBHor a sale subsequently held under a prior attachment. Under

CooNDoo these circumstances, therefore, we are of opinion that the
Goiiilt All entitled to recover in this suit; but inasmuch as the

Subordinate Judge reserved for trial in regular suit the 
question of title between the plaintiffs and Golam Alt, and as 
there are circumstances connected with the plaintiffs’ purchase, 
as for example, the very inadequate price paid by the plaintiffs
ou the sale to them, which render it desirable that the question
should be left open, we reserve liberty to Golam Ali to institute 
any suit witii respect to the title to this land that lie may be 
advised to bring against the plaintiffs. The appeal will be 
allowed with costs, the judgment of the Munsif being restored. 
This judgment will apply to No. 2466.

Appeal allowed.
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Before Sir liichard Qarlli, Kl., Chief Justice, aud Mr, Justice McDonell, 

EADHA PllOSHAD WASTI and oTHBng ( P la ih t i f e s )  v. E S D F
1 1

A p r i l s  OTHBBS (Dispenoam ts).®

Ejectment— Co-sharers— Trespassers ~  Co-sharer's Right.

Wliere a tenant has been put into posaesslon ul'ijinali property with the con- 
eeut of all the oo-aharers, no one or more o f the co-sliarers can turn the tenant 
out without the consent of the others ; but no person has a right to intrude 
upon ijmali property afriiinst tho will o f tlia co-sUarew or any o f them; if 
he does so, he may be ojeoted witUout notice, either altogether, if  all the 
00-sharers join in the suit, or partially, if only some wish to ‘̂ ect him; and 
the legal means by which such a partial ejectment is effected, is by giving the 
plttiiitiBa possession o f their aharoa jointly with the iutriider, as explained in 
the case of Hulodhur Hen v, Oooroodoss Roy (1).

T h e  plaintiffs purchased at an execution-sale, in 1869, a 
twelve-anna share in a certain laluq, formerly belonging to one

Appealfrom Appellate Ducrees, Nos. 2147,2148, and 2149'of 1879, against 
the decree o f P. McLaughlin, Jiisq., OlHciatiug Judge o f Noakbali, dated 
tlie 2nd June 1879, reversing the decree o f Baboo K, D. CIiatte?jee, ^eoond 
Munsif o f Soodaram, dated the 7th September 1878.'

(1) 20 W. R ., 126.



Abramutldiii. Peudiug execution-proceeJings, one Eeazuildin 1831
iuterveueil, claiming the fcwelve-anua share as his ovvu: this claim B ad h a

WHS rejected, as Avas also a suit brought to have his title declared wasti

to the property. The plaiutifFs took possession of this property 
iu 1871; and in 1872, they aud their co-sharer in the whole 
sixteen aunas were dispossessed by the Collector of Noalchali, 
whereupon they jointly brought a suit under Act X I V  of 1859 ■ 
against Government, and recovered possession. During the time 
the plaintiffs and their co-sluirer were put out o f possession, the 
Collector let into occupation, of four kanis of laud within the 
taluq, certain persons, Esuf and Gar Baau (the defendants 
Hos. 1 and 2). The plaiutiifa, thereupon, served on these persons 
notices to quit; but ou their refusing to do so, they brought tliis suit 
against the defendants Nos. 1 and 2 (making their co-sharer a pi'o 
formd defendant) to obtain khas possession of the four kanis 
o f laud to the extent o f their twelve-anna share, chiimiug 
mesne profits for the time the defendants were so iu posses
sion.

The defendants !N"os. 1 and 2 contended, that they were in 
possession o f the land in question before the Collector took 
possession o f tlte toluq, and that they held the laud under 
howladars; and the pro formd  defendant (the co-aharer of the 
plaintiff) supported their couteation.

The Munsif decided iu favor of the plaintiffs, and gave them 
ijmali khas possession of thier twelve-annu share, and ordered the 
defendants Nos. 1 aud 2 to pay mesue profits and costs.

These defendants appealed to the District Judge, who  ̂ with
out going into' the merits of the case, decided that the ])laintiiF:<, 
being sharers only in the property, oould not bring tliis suit with
out joining their co-sharer, and that, inaamach as this co-sharer 
was adverse to the suit, the plaintiffs’ remedy was either to obtain 
a partition, or induce their co-sharer to join in the suit; he 
therefore allowed the appeal.

The plaintiffs appealed to the High Court.

Baboo Doorga Moliun Das for the appellants.

Baboo Sreenath Bonfierjee for the respondents.

VOL. VII.] CALCUTTA SERIES. 415



1S81 The juilgraeut of the Court (Gtauth, C .J.j auJ McDonisll,
Radha J.j) was delivered by

Pkoshad

Wasti G arth , C. J.— la  this case the District Judge Ims, unfor-
Esuf, tuuately,miide a mistake. According to the view which lie

has taken of tlie law, the plaintiffs, however just their claim
may be, cannot possibly obtain redress except by a partition.

Their case is, tliat they are the twelve annas shareholders
of a certain sliikmi taluq, the remaining four annaa share be- ’
longing to the defeadaut No. 4. They say that the Collector 
of Noakhali uujustly dispossessed them of tliia taluq; where
upon they aud the defendant No. 4 brought a suit agaiust 
him under s. 15, 'Act X I V  of 185S, aud obtained a decree for 
possession.

Meanwhile, the principal defendants. Nos. 1 and 2, had been' 
let into occupation through the Collector, of four kanis o f land 
withiu'the tahiq; and as the Collector himself was a trespasser, 
the plaintiffi) say that tliese defendants are also trespassers. 
They, therefore, bring this suit to obtain khas possession of the' 
four kanis of land to the extent of their twelve annas share 
jointly witli the defendants, aud also mesne profits for the time 
(luring whiclt the latter have held the twelve annas share 
unlawfully.

Tlie case of the principal defendants is, that they were right- 
fttlly occupying the laud as tenants before the Collector took 
possession of the taluq; and the defendant No. 4 supports 
tlieir case, and desires to retain them upon the property.

The Mnnsif found entirely in favor of the plaititiffs, and 
gave them a decree for ijmali possessiou of the land to the 
extent of their twelve annas share, with mesne profits and costs.

The District Judge has taken a different view. He has dis
missed tlie suit, upon the ground that, even if  the plaintiffs’ 
case be well founded as to the principal defendants having been 
let into possession by the CoUeotor, they cannot bring a suit 
of this kind without joining their co-sharer as a plaintiff; whicli 
means, of course, that they cannot sue at all, because their 
co-sharer, the defendant No. 4, is adverse to the suit. , ,

I f  tlje Judge were right in this, one shareholder out of many 
might always set his co-shaters at defiauce, by iiitroduci»g
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objectionable persons U{)on tbe joint pvopei'ty against (he wisliea ISSI
of liis co-aliai-ei'3; anil t'le latteu would liave no remeJj, except Eadha
, , . . . . . - X  Pkoshad
by obtaining a partition, W a bti

W e know of no authority wliicli justifies aiich a view of tlie 
hiw; and it aeems to ua,, that the District Judge has ipiite 
inisuuderstood the meaning of tlie oases to whioh he refers.

The plaintiffs’ case is, that tlie principal defendants are 
trespassers, because they were introduced upon the laud by the 
Collector, who was himself a trespasser; and if the plaintiffa 
are right in this, and if  they have not since recognized tha 
defendants as their tenants, it is clear, that os against the plaintiffs 
they are trespassers; aud uo consent to their'occupation by the 
other defendant, No. 4, will make them any other than tres
passers as regards the phiintifis’ twelve annas shai'e.

I f  the defendant No. 4 has given the other defendants per- 
ihissiou to occupy the land to the extent of h er ’ share, 
the decree to which the plaintiffs are entitled, assuming 
that they prove their case, is that which they ask for in the 
plaint, and which the Muuaif has given them,— that is to say, 
a decree for khas possession of the four kauis jointly with the 
defendants to the extent of their twelve annas share.

A  similar decree was made in favor of the plaintiffs by the 
High Court in the case to which tlie Judge refers: Eulodhur 
Sen V. Gooroodoss Roy (1). The other case which he cites,
B ahji BaiJtaji Pinge v. Goptil bin Raghu KuU (2), relates to a 
tenant, not a trespasser.

The view which the Munslf has taken of the law appears to 
us perfectly correct.

When a tenant has been put into possession of ijmali pro
perty with the consent of all the sharers, or what is the same 
thiug, has been placed there by the managiug shareholder, 
who has authority to act for the rest, uo oue or more o f  the 
co-sharers can taru the tenaut out without the consent o f the 
others. But nomau has a right to intrude upon ijmali property 
against the will oT the co-sharers or of any of them. I f  he 
does so, he may be ejected without notice, either altogether, if 
all the co-sharers join in the suit, or partially, if only' some of

(1) 20 W, R., 126. (2) I. L . R., 3 JJomb., 23.
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1S81 the co-shai-ei's wisli to eject him ; and the legal moiina by which
~~Eadha. such a partial ejectment is effected, is by giving the plaintifFa 

possession of their shares jointly with the intruder, as ex-
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V. plained in the case of Hulodliur Sen v. Gooroodoss Roy (1), j>er 
Jackson, J.

The judgment of the lower Appellate Court must, therefore, 
be set aside j and tlie cim  must go back to that Court for re
trial in accordance with the view of the law which we have 
above explained.

The appellants will have their costs in this Court; and the 
costs in the lower Court will abide the result.

Appeals Nos. 2148 and 5J149 will be governed by this 
decisiuu.

Case remanded.

B efm  Sir Richard Oarth, Kt., Chief Juaiice, and Mr. Justice McDonell.

1881 LOKESSUB KOER (Plaiktipp) v. PURQUH RO Y ahi> othehs

30- ( D efendahts).*

Suit for ronmsion—Formal Posmsion— Transfer of Pomssioii— Civil Pro
cedure Coda (Act V llin f m Q),ss.Z23,'2U.

In a suit for possession, it appeared that, in 1863, tliQ plaintiil had sued 
ROinc of the present defendiints for klina poiiacBiiion of the same land. In that 
suit tlic dtifendanta pleaded that they were tenants o f  tlie plaintiff and 
entitled to huhl under a pattji, -whioh they failed to prove, and the phiiiitifi 
obtained a decree. Three years afterwards the plaiutiff was put iit formal 
possession by the Court ui\dev a. 224 o f Act V III  of 1839, instead o f under 
8. 223.

Held, that ns the plaiiitiU' was pat in possession under his decree by the 
ofTioer oJ the Court, the form iiv which execution was given was immaterial.

The formal possession given hy a Civil Court uudei’ an execution bperntcs 
in point o f law and fact, as between the parties, as a complete ti'anefer of 
posseesioii from the one party to the other.

T he plaiutiff in this case sued to recover from the defend
ants possession of seventeen bighas of land. The plaintiff

* Appeal from Appellate Decrees, Nos. 1786 and 1767 o f 1879, against the 
decree of Baboo Kally Prosonno Mookeqee, Additional Subordinate Judge Of 
ISnrnn, dated the 2Sth April 1879, reversing the decree o f Baboo' Swut 
Chundei Mookei'jee, Munaif o f Chumparun, dated the 17th November 1877.

(1) SOW.. R., 126. ,


