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Before Mr. Justice Ponlifex and Mr. Justice Field.

1881 NOBODEEP OHtlNDER CHOWDHRY (Dbfbndant) v. .BROJENDRO 
L A LL  R O T  AMD 0THBB8 (PtAIKTIFPB).*

Land Acguitition Act (Z  o f  1870), «. 89— Tiile—Bes Judicata.

Under b. 39 of the Land Acquisition Act, it is the duty o f tbe Judge, in 
ftpxiortioning the oompensation-moiie; which he is directed to apportion, to 
decide the question of title bet^reen all peigoas claiming a share o f the 
money.

Smile.—No decision under the Land Acquisition A ct should be treated as 
res judicata with respect to the title to other parts of the property belong
ing to persons \rho may come before the Judge uuder s. 39.

Isr appeal No. 14.— Mr. R. E . Twidale for the appellant, and 
Baboo Isfiur Chunder Chuclierbutty for the respondents.

Nos. 121 to 124.— Baboo Iskur Chunder Chuekeriutty for 
tlie appellant, and Mr. R. E. Tioidah for the respondents.

Noe. 95 to 97.— Baboo Gurudas Banerjee and Baboo Kishory 
Mohun Hoy for the appellant, and Baboo JBoido Nath JDutt for 
the respondents.

The facts of these cases fully appear from the judgments of tiie 
Court (PoMTipjsx and F ujld, JJ.), which were delivered as 
follows:—

PoNTii'BX, J. —  The compensation case under the Land 
Acquisition Act, out of which appeal No. 14 of 1879 arises, was 
tried by Mr. Verner, who had to decide as to the manner iu 
which the sum of Bs. 99 should be apportioned amongst cer
tain persons claiming to be joiut mourosidars. Mr. Yerner 
decided that only one of these persona was entitled as mourosi- 
dar to compeusation for the particular land taken under tbe A ct

Appeals from Original Decrees, Nos. 14, 95, 96,97,121,122,123, and 
124, of 1879, against the decree o f  W, V'erner, Esq., Additional Judge of 
Nuddea, dated the 23rd of September 1678.



in that case; and he directed that the amount should be paid 1881

to him. Against that deoiaioHj appeal Wo. 14 of 1879 has been Nobodebp
, Chundeb

preferred. The cases of compensation, out o f which appeals OnoTOHKy 
Nos. 121, 122, 123, and 124 of 1879 arise, were tried by Mr. beojendeo- 
Tottenham for apportioning compensation iu those four cases, Bo’f- 
amounting respectively to Rs. 9, 18, 20, and 37, between the 
same mourosidavs as claimants. He came to the conclusion 
that the person to whom Mr. Yeruer had directed, in appeal No.
14 of 1879, that the compenaatiou should be paid, did not prove 
his exclusive title to the money, but that he was jointly entitled 
with the other mourosidars. He, therefore, directed that the 
several amounts of compensation should be divided among them 
according to their respective shaves.

Now, Mr. Verner, iu trying the case before him, seems to have 
coneidered, that, under s. 39 of the Laud Acquisition Act, it 
was not necessary for him to decide the question of titl«; and 
he expressly states in his judgment that he had no materials 
before him to decide the question o f title. He, thfireforej 
decided the case solely on the evidence as to possession. Mr. 
Tottenham, on the other hand, decided, in all the oases before 
him, the question of title. W e think it right to say that, under 
e. 39, it is the duty of the Judge, in apportioning the compensa- 
tion-money which he ia directed to apportion, to decide the ques
tion of title between all persons claiming a sliare o f the money,
Tiiese cases having oome before us at the same time, we think 
that the judgment of Mr. Tottenham iu appeals Nos. 121, 122,
123, and 124 must be affirmed. He has taken a right vie't  ̂o f 
the evidence in holdhig that the person to whom Mr. Yerner 
directed the compensatton-money to be paid did not prove nn 
exclusive title thereto. W e think, therefore, that Mr. Totten
ham’s order, that the amounts should be divided amongst the 
several claimants, was correct.

In respect to appeal No; 14 from the judgment of Mr, Yer- 
neri we think, we are entitled to decide it upon the evidence 
already taken in the case; for although Mr. Yerner seems to have 
been under the impression that, under s. 39, he was not 
bound to decide the question of title, yet the parties could not 
be aware that such would be his decision, and they were bound
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1S81 to adduce evidence boUi on the question of possession and title. 
N obod bk p  As the party to whom Mr. Verner has directed the compensation- 
CnoTOHBT money to be paid exclusively has furuiahed no evidence, wliich ia 
Beojendro opinion proves his exclusive title, we set aside Mr. Var- 
L a llR o y . j,ej>g orJei-j ftufl direct that the amount of compensation given in 

appeal ITo. 14 of 1879 be divided amongst the several clairaauts 
iu the same proportion as iu appeals Nos. 121, 122, 123, and 124 
of 1879.

W e ao-ff come to the other appeals by the dur-raourosidars, 
vig., appeals Nos. 95, 96, and 97 of 1879. A ll these cases were 
tried by Mr. Tottenham. Claims were made much iu the same 
•way 113 the claims to the compensation for the mourosi teuuve  ̂
One of the dar-mourosidara claimed to be exclusively entitled 
to the money awarded for tlje dur-mouroai tenure. But Mr. 
Tottenham, upon the evidence, came to the conclusioa that he 
failed to prove such exclusive title; and therefore, ha held that 
all the dur.*mourosidafs were entitled to have the money award
ed distributed amongst them according to their respective 
shares. "We agree with Mr. Totteuliam iu the conclusion which, 
upon the evidence, he has come to iu the matter. But an objec
tion has been taken that, iu a case (No. 68), which was for com- 
pensatiou-money paid for certain other portions of land belong
ing to these very dur-mourosidars, and held upon the same title, 
and which was tried before Mr. Verner, Mr. Verner decided that 
one of these dur-mourosidars was entitled exclusively to the 
compeusation-money so awarded, against wliich decisiou there 
has been no appeal, and it is argued before us that the decision 
of Mr. Verner, which has not been appealed against, must be 
treated as res judicata alFecting these appeals, the laud being 
held nnder the same dur-mourosi title, and the parties being 
the same. Now, for my part, and speaking for myself, I  should 
be extremely reluctant to liold that any decision under the Land 
Acquisition Act should be treated res judicata with respect to 
the title to other parts of the property belonging to persons 
who may come before the Judge under s. 39, because 
although a decision under s. 39 with respect to tlie particu* 
lar money then before the Court is a decision which is final 
with respeet thereto unless appealed from, and any party who
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Iiaa been summoned before the Judge and lias not appeared is 188I 
bound by Buoh decision, I  do not think that a deoiaiou of the N o b o d e e p  

Juilge witli respect to compensation-moneyj where the amount Oh o w b h k t  

may be extremely uuimportant (as in one .of these cases it is bbojmdro 
only Es. 9), and where the parties, although summoned, may L all Roy. 
not think it worth their while to set up a claim to a share, should 
be treated as res judicata affecting other parts of the claim
ant’s property held under the same title. For it must be remem
bered that the parties are brought before the Judge compul
sorily ; and the proceedings differ considerably from a regular 
suit. However, in these cases we think, that the decision of Mr.
Verner, in case Ifo. 68 before him, cannot otherwise be treated 
as res judicata, for this reason that in his judgment he expressly 
states that he has not tried the question o f title; and if he has 
not tried the question o f title, his judgment canuot possibly be 
treated as res judicata in these appeals, Nos. 95, 96, and *97, in 
which the question of title has been raised and tried. We are 
of opinion, therefore, that appeal No. 14 of 1879 must suc
ceed ; that appeals Nos. 121, 122, 123, and 124 of 1879 must fail, 
and appeals Nos. 96, and 97 of 1879 must also fail. W e 'do 
not think it proper to give any costs iu any of these appeals.

F ie ld , J.— I  concur in this judgment, bat as to the question 
of res judicata, I  think it unnecessary to decide whatwotild be 
the effect o f the former decision in the case under the Laud 
Acquisition Act if tiie question o f  title had been put in issue 
and fairly tried. As Mr. Verner expressly refrained from try
ing tliis question, it was not heard and determined : and there
fore the former judgment canuot have the effect of res judicata 
upon the title of the parties.
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