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1881 to liim to purchase at the sale, because any purchase made by 
TyoopENDBo him would be for the benefit of the family o f  which the mana- 

SiECAE ger of the infaut defemlaiit is one of the members; and it 
Beojendeo- by an agent of the property of hia

costs of this appeal.

KATH principal, a purchase which this Court cannot recognize. Tin
der the circumstances, we think the appellant should have the

Appeal allowed.

Before Mr. Justice Morris and Mr. Justice Prinsep.

1881 SHAMA SOONDARY (Fiaiktipp) v. HURRO SOONDARY
May 10. AND OTHBBS (Defgndahtb).*

Valmtiou of Suit—Duty of Appellate Court— Court Fees Act (V I Io f  
1870), a. 12— Civil Procedure Code (Act X  of  1877), s. 678.

A' suit was instituted and tried on the merits in the Court of a Subordinate 
Judge without any objeetion being taken, either by the defendants or by the 
Court, that the plaint was insuffiuiently stamped. The defendants appealed on 
the merits, and the District Judge, being of opinion that the stnmp on the 
plaint was inadequate, called upon the plnintifTlo pay the additional fee wliich 
'irould have been payable, had the objection been token and the question rightly 
decided in the Court of first instance.

Held, on second appeal, that the order of the Judge was properly made 
under s. 12, cl. ii o f the Court Fees Act, V II of 1870.

Kala Chand Sen v. Anund Kristo Bose (1) dissented from. Section 578 
of the Civil Procedure Code, explained.

In this case the plaintiff sued to obtain from the defendants 
certain nikas, or general adjustment papers and account books 
of a business, which the plaintiff alleged had been carried on 
by the defendants on behalf of the plaintiff’s deceased husband. 
The plaint was stamped with a ten-rupee stamp, though 
the plaint stated that “  the presumed loss for not rendering 
to me the account papers sought for may amount to more than

* Appeal from Appellate Decree, No. 917 o f 1879, against the decree of 
J. C. treddes, Esq., Judge of Tippera, dated the 6th January 1870, reversing 
the decree o f Baboo Kiilly Dasa Dutt, Second Subordinate Judge o f thtit 
district, dated the 16th Mny 1877.

(1) 22 W. R,, 433.



Bs. 4,000.”  No objection was taken that the plaint was insuffi- 18S1
ciently stamped, and the Court of first instance decided the Shama• Son’NTiARY
case on the merits in favour of the phiintiiF. The defendants ■». 
appealed, and the Judge, suo motu, held, tliat before he could go sô NDAuy,
into the merits of the case, he must, under s. 12, A ct V II  of 
1870 (the Court Pees Act), require the plaintiff to pay in such 
an additional amount as would make up the fee payable on a 
suit valued at four thousand rupees. Tlie plaintiff a]>pealed to 
the High Court.

Baboo Sreenath Das and Moonshee Sci'ajul Islam for tlie 
appellant.

Mr. Branson and Baboo Byliunt Nath Das for the respon
dents.

The judgment o f  the Court (M o s r is  and P b in s e p , JJ,)_was 
delivered by

M o r r is , J.— The plaintiff, as a member o f a partnerehip 
concern, brings this suit against her co-partners and certain 
persons, who have acted as servants of the concern, to obtain 
from them certain account papers which she specifies. She 
estimates the loss arising from the defendants not rendering 
these accounts to her at Es. 4,000, but she values the suit at 
B,8. 10 only, as she seeks to obtain a simple declaratory decree, 
and intimates her intention o f bringing a further suit for 
account after she has received the account papers whioh she 
requires.

The first Court framed certain issues, none of which had 
reference to the valuation of the suit, and finally gave a partial 
decree iu favour of the plaintiff, jAgaiust tliis judgment the 
defendants appealed, and their- memorandum of appeal Was 
engrossed on a stamp of like valuation. The District Judge, 
on taking up the appeal, was of opinion that the plaint bore an 
inadequate stamp, and under the proviso in the 1st clause of 
g. 12 of the Court Fees Act, V I I  of 1870, called upon the 
plaintiff to make good the stamp due upon the full amount of 
her claim, vis,, Rs. 4,000. As she failed to do this withhi the 
required time, the District Judge set aside the decision of the
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1881 Sttbordiaate Judge "  as void for want of jurisdiotiou.”  Against 
Sh a m a  tUia order a special appeal has been preferred to this Court, and 

SooNDAUY gvound taken is, that the District Judge has erred in law 
SooNDAKT oonstruckioi) which he put npou the 12th seotion of the

Court Fees A ct; in other words, that, as no question relating to 
valuation for the purpose of determining the amount of fee 
chargeable on the plaint was decided by the Court of first 
inatance, the Appellate Court was not competent, under the 
2nd clause of a. 12, to raise the point of its own motion and 
req^uire an additional fee to be paid. In support of this conten
tion, the case o f/faZ a  Chand Sen v. Anund Kristo Bose (1 ) 
is referred to, in which, in a case presenting somewhat similar 
circumstances, a Division Bench o f this Court expressed the 
opinion that “  the object of the proviso,” (to s. 12) "was no doubt 
to enable the Appellate Ooutt to interfere for the protection of 
tlie revenue in a case where a question of that sort might be 
raised and improperly decided. In the present case, even if it 
be assumed that the stamp originally paid was, what it really 
was not, insuflBoient, there was no question raised in the Court 
of first instance. It seems to us, therefore, that the Subordinate 
Judge ought not to have allowed to be raised on this occasion a 
question which neither had been raised in the first Court, where, 
if necessary, the amount of additional stamp might have been at 
once paid, nor in the grounds of appeal.”
- W e observe that, in that case, the Court held that the stamp 
originally paid was not iuaufficieut, and therefore tins expres
sion of opinion relative to s. 12 of the Court Fees Act taking 
the form of an obite}' dictum cannot be regarded as an authorita
tive declaration of the law.

It appears to us that the words “  every question relating to 
valuation . . .  oil a plaint, . . shall be decided by the Court 
in which such plaint is filed, &c.,”  do not carry with them the 
meamng that a distinct question or issue relating to valuatiou 
must be raised and a formal decision thereon passed by the Court 
of first instance before a Court of appeal can interfere. The 
law, s. 54, Code of Civil Procedure, directs that a plaint shall 
be rejected if the relief sought is undervalued, aud the plain-

(1 ) 22 W. E., 433.
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tiff, on boing required by the Court to correct the valuation issi
witliin a time to be fixed by the Court, fivila to do so ; or if the Bhama„ , , , , ..................................  SOONDABr
rehef sought is properly vjilued, but the plaint is written upon n, 
paper insufficiently stamped, and the plaintiflfj on being required s^ndabt. 
by the Court to supply the requisite stamp paper witliin a time 
to be fixed by the Court, fails to do so.

No plaint can be accepted and registered until tliese preli
minary questions of valuation and sufficiency of stamp have 
been determined by the Court, and therefore it seems to ua 
that it Yrould be straining the language of a. 12 to say, that the 
question relating to valuation therein mentioned has only re
ference to a question raised as a distinct issue, and decided by 
the Court of first instance in the presence of, and as between, 
the parties to the suit.

I f  then the Court of appeal sbould, as in the case now be
fore us, considei: that the plaint has been admitted tO'the 
detriment of the revenue,” tlie law declares that it "  shall re
quire the party by whom such fee has been paid to pay as much 
additional fee as would have been payable had the queatiou 
been rightly decided,”— that is, in the present case, tliat the 
plaintiff (respondent) shall pay the additional fee on his plaint.
I f  he does not do so, "  the provisions of s. 10, para, ii, shall 
app^y/’ 01' “ til® suit” (i. e., the appeal) "shallbe stayed until 
the additional fee has been paid. I f  the additional fee is not 
paid within such time as the Court shall fix, the suit shall be 
dismissed.” From this we understand, that, unless the plaintiff 
submits to the order of the superior Court,, he loses any ad
vantage that he may have obtained on his improperly-stamped 
plaint. This is exactly wliat the District Jud^^e has done iu 
the present case, though tl»e terms of his order that the suit is 
"vo id  for want of jurisiliction ”  are nd; exactly in accordance 
with law. W e understand him, however, to i»ieau, that as the 
plaint was not jn-operly admitted, the lower Court could not try 
the suit, aiid that, therefore, it must be dismissed on that ground, 
and. not ou its merits.

But it is next contended, that an Appellate Court could not 
consider this matter, because s. 578 o f the Code o f Civil Pro
cedure declares that “ no decree shall be reversed, &c.> on
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1881 account of any error, defect, or irregulavity uot affecting the 
Shama, merits of the case or the jurisdiction of the Court.”  This.pro-

Soondaky jg I'e-enactmaiit of s, 350, Act V II I  of 1859. But
c wliile the Act of 1859 was in force, the Court Fees Act of 1870cOONJOAlix* ^

WHS passed, and s. 12 of that Act just quoted clearly made it 
tlie duty of a superior or Appellate Court to take actiou for 
tlie protection of the reveiiue, and to dismiss tlie suit, if the 
party in default did uot pay in the deficient court-fee.

That was clearly an exception to s. 350, Act V III  of 1859. 
The Code of 1877 has merely followed in the steps of the Act 
of 1859. Section 12 of the Court Fees Act is still iu force, and 
muat be read vritk a. 578,of Act X  of 1877 in the same manner 
as it was read with a. 350, Act Y I I I  of 1859. W e are, there-
foi’e, o f opinion, that the judgment of the Court below is right,
and we dismiss this special appeal with costs.

Appeal dismissed.
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APPELLATE CPJMINAL.

1881 
June 3.

>
Before Sir Riehafd Qarth, Kt, Chief Justice, and Mr. Justice Prinsep.

, In  t h b  m a t tb b  o p  t h b  P e t i t i o n  op  B.IASAT ALl, a lia s  BABU MITA, 
«Ka« BODIUZZUMA.

THE EMPRESS v. HIASAT ALI, alian BABU MIYA, alias 
BODIUZZUMA.*

Forgery—Attempt to commit Forgenj—lndian Penal Code (Act X L V  of 
1860), ss. 465 mid 511.

A person cannot be convicted of an attempt to commit an offence under 
Bi fill o f the Indian Penal OodC) unless tlia oflence would have been committed 
if tlie attempt chnrged lind succeeded. ,

A  prisoner who Traa charged with attempting to commit forgery of a villa* 
able security, waa found guilty by tlie jury of attempting to commit forgery. 
I ’he jury explained tlieir finding by saying that the prisoner had ordered 
certain receipt forms to be printed similiir to those used by the Bengal Coal 
Company, and that one of these forms had actually been printed and the

Criminal Appeal, No. 61 of 1881, agninat the order of W. H, Page, Esq.,' 
Officiating SeBsiouB Judge of Uurdffan, dated the 9tU December 1880,


