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Before Mr. Justice Pontifex and Mr. Justice Field.

WOOQOPENDRO NATH SIRCAR anp avorasr (JupnGMENT-DEETORS) 2.
BROJENDRONATH MUNDUL (Dscnes-sorpes).*

Material Irregularity—Setting aside Sale— Dissuading Purchoser jfrom Bid-
ding— Civil Procedure Code (Act X of 1877), s. 311-Leave o Bid—
Decres-holder reluted io Manager of Defendant.

hen liberty is given to a decree-holder to bid at the sale of the judg-
ment-debtor’s property, he is bound to exercise the most scrupulous fuirness
in purchasing that property, and if ho or his agent dissundes others from
purchasing at the sale, that of itself is a sufficient ground why the purchase
should be set aside.

Where a decree-holder was joint in family with the manager of an infant

defendant, and the defendant’s property was to be sold in execution of the
deoree,~—

Held, that the decree-holder ought mot to be granted leave to purchase at
the sale, because any purchase made by him would be for the benefit of the
family of which the manager of the infant defendant was one of the members ;

and it would in fact be a purchase by an agent of the property of his
principal.

Baboo Umbica Churn Bose for the appellants.
Buboo Bhowany Churn Duit for the respondent,

The facts of this case fully appear from the judgment of the
Conrt (PON:.[‘IFEX and FieLp, JJ.), which was delivered by

PonTirex, J.—In this case the appellants are the judgment-
debtors, and they sought under s. 311 to set aside a sale made
under & mortgage decree on the ground of irregularity, alleging
that they had sustanined snbstantial injury by reason of that
irregularity, the full price for the property not having been
obtained. The plaintiff in the suit iu which the property was
sold was a mortgagee, and he obtained leave to bid, and pur-
ohased two lots at that sale.

Now it appears that his uncle, Radhamohun, who is joint in
estate and lives in commensality with him, had been appointed
by the Court of Wards the manager of one of the infant defend-
ants; and this purchase by the plainti{f Brojendronath, the decree-

Appenl from Original Order, No. 52 of 1881, against the order of Baboo

Bhoobun Chunder Mookerjee, First Subordinate Judge of the 24-Pargannas,
dated the 20th January 1881,
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holder, was in fact a purchase for the benefit of the joint family,
as is not deniad by the pleader for the decree-holder. Now
some evidence was read before us, showing that there was
irregularity with respect to one of these lots, in publishiug the
proclamation of sale on the premises, and that the full price
was not obtained for the properties; but we think it is not
necessary to proceed upon that ground. It appears from the
evidence adduced by the decree-holder that the am-mukhtear
of Radhamohuu; the uncle of the decree-holder, and manager
of the infant defendant, at the time when the sale was taking
place, discouraged other bidders from bidding for the property.
The evidenoe of the decree-holder’s ewn witnesses is, that this
am-mukhtear went about at the sale stating that the decree-
holder would bid up to Rs. 1,000 per cotta, and both these
witnesses say that they were disstaded from bidding in conse-
quence of this statement. The first wituess says, that this
statement was made to him by the am-mukhtear himself. The
second witness does not say that the am-mulchtear informed
him that he was prepared to bid Rs. 1,000 for every cotta, but
he says that some one at the time of the sale did tell him that.
‘We think that when liberty is given to a decree-holder to bid
at the sale of the judgment-debtor's propelty, he is bound to
exercise the most scrupulous fairness in purchasing that pro-
perty ; and if he or his agent dissundes others from purchasing
at the sale, that of itself is a sufficient ground why the pur-
chase should be set asidle. We find that the judgment-debtor
summoned Radhamohun, the uncle of the decree-holder, who,
as I have said, was joint with him, and for whose joint benefit
the purchase was made, a8 & witness upon this proceeding; but
Radhamohun refused to attend, and the judgment-debtor, there~
fore, was unable to examine him upon this point. W think,
however, that there is ample evidence to show, that, at the sale,
the am-mukhtear of Radhamohun did go about discouraging
bidders from purchasiug, and that the bidders were dissuaded
from bidding at the auction; and that, therefore, the sale
should be set aside. 'We are of opinion that, at any future sale,
inasmuch as the decree-holder is joint in family with the mana-
ger of one of the defendauts, leave ought not to be grauted

347

1881

WOOPENDRO

NAaTH
SIROAR
o
BrosENDRO-
NATH
MuxNDUL,



348
1881

—
IWOOPENDRO

ATH
SIRCAR
v,
BROJENDRO-

NATH
MuNDUL.

1381

May 10.

THE INDIAN LAW REPORTSR. [VOL. VII.

to him to purchase at the sale, because any purchase made by
him would be for the benefit of the family of which the mana-
ger of the infant defendant is one of the members; and it
would in fact be a purchase by an agent of the property of his
principal, a purchase which this Court cannot recognize. Un-
der the circumstances, we think the appellant should have the
costs of this appeal.
Appeal allowed.

Bafore Mr. Justice Morvis end My, Juatics Prinagp.

SHAMA SOONDARY (Prammirr) v. HURRO SOONDARY
AND orHERS (Drrpnpants).*

Valuation of Suit—Duty of Az:pellate Cowurt— Court Faes Aot (VII of
1870), 8. 12— Civil Procedure Code (Act X of 1877), 8. 678,

A suit was instituted and tried on the merits in the Court of a Subordinate
Judge without any objeetion being taken, either by the defendants or by the
Qourt, that the plaint was insufficiently stamped. The defendants appealed on
the merits, and the District Judge, being of opinion that the stamp on the
plaint was inadequate, called upon the phintiffiio pay the additional fee which
would have been payable, had the objection been taken and the question rightly
decided in the Court of first instance.

Held, on second appeal, that the order of the Judge was properly made
under &, 19, ¢l. ii of the Court Fees Act, VII of 1870.

Kala Chand Sen v. Anund Kristo Bose (1) dissented from. Section 578
of the Civil Procedure Code, explained,

Ix this case the plaintiff sued to obtain from the defendants
certain nikas, or general adjustment papers and account books
of a business, which the plaintiff alleged had been carried on
by the defendants on behalf of the plaintiff’s deceased husband.
The plaint was stamped with a ten-rupee stamp, though
the plaint stated that the presumed loss for not rendering
to me the account papers sought for may amount to more than

* Appeal from Appellate Decree, No. 917 of 1879, agninst the decree of
J. C. Geddes, Eeq,, Judge of Tippera, dated the 6th January 1879, reversing
the decree of Baboo Kully Dass Dutt, Second Subordinate Judge of ihut
district, dated the 16th May 1877,

(1) 22 W. R, 438,



