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PRIVY COUNCIL.

———

PG RAMLAL MOOKRRJITE (Pramnrier) v. THE SECRETARY OF STATE
1881 FOR INDIA IN COUNCIL asp orners (Drrexpants),

Fely. 9 & 10,

_M"T'"" I [On appeal from the High Qourt of Judicature at Fort William in Bengal.]

Hindn Low— Construction of Will—Use of words “ putra poutradi
hrame ' — Condition subsequant.

In a will, the words * putra poutradi krame,” vecognized as apt for convey-
ing an estate of inheritunce, do not liwmit the succession to male deseendants,
and will inclnde female beire of o female, where by law the estate would
descend to such heirs.

The will of o Hindu, who died, leaving only a widow, a danghter's
danghter, and a brother, directed as follows :—

w7, If no deugbter or daughter's son of mine should be living at the
time of the death of my wife, then my grand-danghter (daughter's
danghter) shall become the proprietress of my property, and shall remain in
undisputed possession thereof ¢ pulra poutradi krame.

-8, If the denth of my wife should take place before my daughter's
danghter arrives at majority and bears a son, then the whole of the estate
shall remain in charge of the Court of Wards, until she arrives at majority
smd bears a son,

«9, If my danghter's daughter should be barren or a sonless widaw, or if
she should be otherwise disqualified, she shall not become entitled to my
property, but shall receive au allowance of Rs. 300 per mensem for her life.

20, If noaon or d:nughter shonld be bhorn 1o me, and if my daughter's
doughter should die before she bears a son, or if she should be barren or
become a sonless widow, or be otherwise disqualified, then the whole of my
properties shall pass into the hands of the Government.”

The will forther directed the use of the money by the Government in that
event, for certain charitable purposes.

In an administrntion suit brought by the Beeretary of State in Council
against the testator's brother, wife, and grand-daughter, for the carrying out
of the trusts of the will,—

Held, that clause 7, if it stood alone, wounld confer an absolute estate on the.
daughter's daughter on the denth of the widow; )

That the disqualifications in clause 9 must come into operation, if at'nll
at or before the denth of the widow ; and that it was unnecessary to decide

* Present:—Bie B, Tracock, Sim M. B, Smirm, 8iv R, P. Conniue,
and e R, Covor '
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whether, if they bad been conditions subseguent, they would or would not
have been in violation of Hindu law ;

THat elause 20 was supplementary to clause 9, and that by it, the gift over
to the Government wns to take effect, if af oll, immedintely upon the widow's
death, in the event of the grand-daughter dying before her without having
borne n son, or in the event of the grand-duughter being disqualified at the
date of such death.

One possible event not having been provided for by the will, viz,, that of
the grand-danghter predeceasing the widow, having boroe a son, their Lord-
ships did not deeide what would happen on the oceutrence of that event.
The rights of a son yet unborn wauld not, in the case supposed, be affected
by any judgment in thesc proceedings.

Lady Langdale v. Briggs (1), as explained in the Tugore case (2), approved.

Appran from a decree of the High Court of Bengal (3rd
March 1879), reversing a decree of the District Judge of
Hughli (29¢h March 1877) (3).

The decree of the High Court, of 3rd March 1879, agaivst
which this appeal was preferred, was made in an administration
suit brought by the Secretary of State for India in Couucil,
against the present appellant and two of the respondents, for
the purpose of obtaining & declaration of the true construction of
the will of one Beharilal Mookerjee, who died iu 1874 at BRoinehi,
iu the Hughli distriot, possessed of considerable estates.

The clauses of the will, giving rise to questions on which
the Courts in India differed, are set forth in their Lordships’
judgment. The District Judge of Hughli decided that the will,
in so far as it went beyoud the gift of a life-interest to the
testator’s grand-daughter, was invalid; and that the gift over
to the Government was, therefore, ineffectual, He held that,
‘¢in the event of failure of any male heir to whom Hori Dasi
is to transmit the estate at her death, the Government is to
become trustee for certain charitable purposes. Inasmuch,
however, as it has been held, that the will, so far as it goes
beyond the gift of the life-interest to the grand-danghter, is bad,
this further provision is also nnll and void,” Agaiust this
decision all the parties to the suit severally appealed,

(1) 8 DeG. M. & G., 391, (?) 9B.L. R, 377.
(3) Reported in L. L. R., § Cole., 228, nom., Hori Dusi Dabiv. The Secre-
tary of Stale for India. :
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The High Court reversed this decision and made the follow-
ing decree :— That the decree of the lower Court be set aside,
and in lieu thereof it is hereby declared, that the will executed
by Beharilal Mookerjee, and bearing date the 9th of August
1870, is a genuine and valid instrument. And it is further de-
olared, that, under the said will, Srimoti Komoleh Kamini Debi,
widow of the said Beharilal Mookerjee, deceased, is entitled,
as a Hindu widow, to enjoy the profits of the estate left by the
said Beharilal, subject to the payment of rupees one hundred
(Rs. 100) per mensem to Srimoti Hori Dasi Debi for life, as in
the said will mentioned ; and that, on her death, the said Srimoti
Hori Dasi Debi, grand-daughter (daughter’s daughter) of the
snid Beharilal Mookerjee, if she be living at the time, and is
not barren or without a living son, or otherwise disqualified,
will be entitled to succeed to the estate left by the said Behari-
1al Mookerjee, deceased, absolutely. And further, that the gift
over to the Government for purposes mentioned in the said will,
in case of the said Hori Dasi not surviving, or being otherwise
disqualified, as in the said will described and mentioned, is
good and valid. And it is further declared, that, in the event
of the said Hori Dasi being disqualified as aforesaid to succeed
to the said estate, she shall be entitled to a monthly allowance
of rupees three hundred (Rs. 300) only out of the proceeds of the
said estate. And it is hereby further ordered, that the lower
Court do frame a proper scheme for the due administration of
the trust-fund for charitable purposes and the like, created by
the said will of the deceased Beharilal Mookerjes, and that
the administeation of the said trust-fund be entrusted to the
said widow, who shall be assisted in the said administration by
Rakhal Das Chowdhri and Sitanath Banerjee, as provided in the-
will aforesaid, subject, as therein provided, to supervision by
the Collector of Hughli, and also to removal iu case of miscon~
duct or negligence. And it is further ordered and decreed, that
the. defendant, Ramlal Mookerjee, do pay to the Secretaryof
State and Komoleh Kamini Debi and Hori Dasi Debi the
sum-of rupees four thousand two hundred and seventy-two
(Ra. 4,272) to be apportioned between them, being part of. the
costs incurred by them in this Court ; and do further pay to the
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.Secretary of State the sum of rupees one thousand (Rs, 1,000)
only as costs for counsel’s fees in the Court below; and further
do bear his own costs of this Court and of the Court below.
And it is further ovdered and decreed, that the remaining costs
incurred by the Secretary of State, Komoleh Kamini Debi, and
Hori Dasi Debi, in this Court, which are hereby assessed at
rnpees two thousaud seven hundved and fifty-five (Rs. 2,755), s
also the costs incurred by them in the Court below, be paid out
of the estate left by the deceased Beharilal Mookerjee afore-
said. And it is further ordered and decreed, that the cosis
incurred by the defendants Rakhal Das Chowdhri and Sitanath
Banerjee, severally, in the Gourt below, be likewise paid out of
the said estate of Beharilul Moukerjea dacensed.”

Mr. Montague Cuokson, Q. C., and Mr. Macrae for the
appellant,

Mr. Cowie, Q. C., and Mr. W#oodroffe for the Secvetary of
State for India in Council.

 Mr. Graham, Q. G., and Mr. Cowell for Komoleh Kamini
Debhi and Hori Dasi Debi.

Mr. Moutague Cookson, Q. OC., for the appellants,.—The
disposition attemopted in this will goes beyond the limit
permitted by the Hindu law. Aw ulterior estate may be
created to take effect on the termination of a life-estate
in favour of a person, either in fact or in contemplation
of law, in existence at the death of the testator— Soorjee-
money Dossee v. Denobundoo Mullick (1) and Jatindramohan
Tagore v. Ganendramohan Tagore (2); Mayne's Hindu Law
and Usage, para. 850, Baut in this case thereis an ineffec-
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tual attempt to create a futuve intevest in favour of a grond-

daunghter’s sons when born.  The words ¢ putra poutradi krame”
must have been used in clause 8 to indicate descent to male
descendants only. The proper construction of clause 20 sup-
ports this view of the testator’s intention, Clauses 1 to 6,
relating to interests autevior to the gift in question, are not,

(1) 6 Moore's L, A, 626, (2) 9 B. L. R, 877,
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under the same rule of construction, precisely as clauses 7,
8, 9, and 20. The former merely follow the law of succession
ab intestato, and any lacunae can be filled up by it. But as to
the latter the bequest can only be brought within the law by
straining the construction—a course not permitted— Mainwaring
v, Beevor (1) and Leake v, Robinson (2). The testator's intention
must be taken as expressed by the words used, by which alone
the validity of the bequest must be tested : for words caunot
be supplemented or altered, even if intestacy should result from
refraining from so dealing with a defective disposition— Chap-
man v. Brown (3) and Driver v. Frank (4). A similar case
of gift to a class of soms occurred in Bernal v. Bernal (5).
Again, at any period of her life, the grand-daughter might come
under the disqualifications referred to in clause 20. Thus the
will is uncertain as to the point of time fixed for the fulfilment
of the conditions under which the estate to the grand-daughter
and her sons is to take effect. But by Hindn law the object
of & gift must be certain and known—Jatindramohan Tagore
v. Ganendramohan Tagore (6); Vayavastha Darpana, 606.
Again, by Hindu law, the property of a female (séridhan) is at
her absolute disposal; so that the Hindu law is eontravened
by the limitation in favor of male descendants. If the gift cau
be taken to be absolute, it then will fall under the rule that
an absolute gift cannot be divested by a direction which is only
to take effect contingently mpon an uncertain future event.
The result is, that the gift is one which the Hindu law cannot
recognize. He also referred to Amirtolal Bose v. Rajonechant
Mitter (7); Mayne’s Hindu Law and Usage, 2nd edition, chap.
xi; Macnaghten’s Hindu Law, Vol. ii, case 15, pp. 221, 222;

Vayavastha Darpana, 608; and Soudaminey Dossee v. Jogesh-
chunder Dutt (8).

Mr, Woodroffe (with whom was Mr. Cowie, Q. C.) for the
Becretary of State in Council, respondents,—If the 7th clause

(1) 8 Hare, 49. (5) 3 M. & C., 569.

(2) 2 Mer., 363. (6) 9 B. L. R, 377.

(2) 3 Burr,, 1626, (") L. R, 2 Ind. App,, 113; 8. C.
(4) 3 M, & 8,25. 15 B, L. R, 10,

(8) 1. L, R., 2 Cale., 272.



YOL. VIL] CALCUTTA SERIES,

had stood alone, Hori Dasi, the daughter’s daughter, would have
taken an absolute estate of inheritance on the denth of the
widow. The words “puira poutradi krame” do not indicate
any intention to exclude females from the snccession, but are
apt and sufficient to create a general estate of inheritance—
Jatindramohan Tagore v. Ganendramohan Tugore (1), Kisto
Kishore Dhattacharjea v. Scetumonee Bhultucharjee (2), and
Bhoobun DMohini Debya v. Hurrish Chunder Chowdhry (3).
The argument for the appellant rests on a construction of
those words, whioh they will not bear. There is uno rule of
Hiudu law preveuting the creation of an absolute estate in
remainder upon a condition. In this case the estate was creat-
ed conditional upon the grand-daughters not being disqualified,
either in the manner pointed out by the will, or otherwise
before the death of the widow. The widow’s death was the
punctum temporis. He refgrred to Soorjeemoney Dossee v. Deno~
bundhu Mullick (4).

Mr. Gralam, Q. C., and Mr. Cowell for the other
respondents,—The estate given to the graud-daughter was a
general estate of inheritance not limited to her male descend-
ants—Raja Nursing Debi v. Roy Koylasnath (6). The will
did not contemplate the divesting of the estate when once
it had vested, which it would do on the death of the widow,
provided that the grand-daughter had not then become dis-
qualified. Such a limitation of future rights, defeasible only
upon a contingency which might never arise, is good by Hindu
law. The decree does not properly express the conditions,
agreeing in that respect, neither with the will, nor with judgment.

Mr. Montague Cookson, Q. C., in reply, veferved to Hampton
v. Holman (8).

Their Lordships’ judgment was delivered by

" Sir R. P. Corrigr.—This was an administration snit
~for the purpose of carrying into effect the trusts of the will

(1) 9 B. L. R., 877. (4) 6 Moore's L, A,, 526,

(2) 7 W. R,, 320. () 9 Moore's I A., 55.

(8) L. R.,, 6 Ind. App, 188; 8.0, (6) L. R, 5 Ch. Div,, 182,
" 1. I By, 4 Cale,, 23,
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of one Behavilal Mookerjee, instituted by the Seoretary of
State for India, iu whieh Komoleh Kamini Debi, widow of ‘the
testator, Mani Lal Bundopadhya, father and guardian of g
mivor, Hori Dasi Debi, danghter’s danghter of the testator,
and Rumial Mookerjee, a brother of the testator, were made
defendants, Two other defendants were afterwards added,
described in the will as advisers of the widow. The plaint con-
cludes in these terms :—

“ But as the defendant No. 3, Ramlal Mookerjee, has im~
peached the will as a forgery, and as defendant No. 1, the
widow, who has the management of, and is in the enjoyment of
the profits of, the estate under the provisions of the aforesaid
will, has omitted to take any action to have the validity of the
will determined, or to caxry out the charitable bequests therein
contained, though the period for earrying out such bequests has
expired, and as the rights and interest of this plaintiff, as well
as of other persons interested im the above will, are thereby
geriously endangered, it is therefore prayed, that the anthen-
ticity and validity of the said will may be declared, and that the
gaid Komoleh Kamini Debi, defeudant No. 1, be directed and
enjoined to make over to the Collector, or such other trustee
or trustees as the Court may appoint, the sum of one lac and
fifty thousand (Rs. 1,50,000), in Government securities, for the
establishment of the aforesaid school and hospital, and a further
sum of rupees one thousand (Rs. 1,000) (sic) for the furnishing
of the said school aund dispensary ; and further, that the rights
of the several parties under the will may be ascertained and
determined, and that a scheme for the due administratiou of the
trust under the will may be propounded, with such other
relief as the Court may think fit to grant.”

Beharilal Mookerjee, a wealthy Hindu, made the will in
question on the 9th of August 1870. He had then a wife
living. He had never had a son, but had had a daughter, who
had died, leaving an infant daughter, Hori Dasi Debi. As he
was then not passed middle age, he may have reasonably con-
templated having further issue. He died on the 12th of August,
1874, without sons or daughters, leaving his wife and grand-
daughter him surviving, and a brother, Ramlal Mookerjee, the
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defendant, with whom he had not been on good terms. The
mateyial parts of the will for the purposes of the present appeal
are ag follows :—

“2, I have no son ut present. If one or more sons should
be born to me hereafter, and should have arvived at majority at
the time of my death, then he or they shall be entitled to my
properties according to the shastras,

«3. If my son or sons, or any son (of mine), should be a
minor at the time of my death, then the whole of my properties
shall remain under the Court of Wards until my son, or, in the
case of my having more sons than one, until the youngest son,
has attained majority.

«“4, If grandsons or great grandsons of mine should be
living at the time of my death, they shall be the owners of my
property necording to the shastras.

“5. If no sons, grandsons, or great grandsons of mine
should be living at the tima of my death, then my wife, Srimoti
Komoleh Kamini Debi, shall be proprietress of the whole of my
properties, according to the shastvas, and shall enjoy the profits
thereof during her lifetime.

«“@, If one or more daughters should be born to me, then,
on the death of my wife, she or they, and, on the death of her
or of them, my grandeons (daughter’s sous), shall be the owners
of my property accovding to the shastras.

“7. If no daughter or daughter's son of mine should be
living at the time of the death of my wife, then my grand-
daughter (daughter’s daughter), Srimoti Hori Dasi Debi, shall
become the proprietress of my property, sud shall remain in
undisputed possession thereof from generation to generation,

«8. If the death of my wife should take place before my
grand-deughter (daughter's daughter) arvives at majority and
bears a sou, then the whole of the estate shall remain in charge
of the Conrt of Wards, ustil she arrives at majority and bears
a son;

«“9, If my grand-danghter (dnughter’s daughter) should be
barren or o sonless widow, or if she should be otherwise dis-
qualified, she shall not become entitled to my property, but shall
receive an allowance of Ra. 300 per mensen for life.”

RAMLAL
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Here follow bequests for the purposes of establishing g
school and dispeusary, with respect to which no question now
arises. Clause 20 is in these terms :—

¢ If no son or daughter should be born to me, or if my grand-
daughter (daughter’s daughter) should die before she hbears a
gon, or if she should be barren or become a sonless widow, or
be otherwise disqualified, then the whole of my properties shall
pass into the hands of the Government. The whole of the
profits of my estate, whioch shall remain as surplus after the
expenses connected with the various matters specified above
have been defrayed, shall be employed by the Government, as
it thinks proper, in the improvement of the school and dispen-
sary, and in alleviating the sufferings of the blind, the lame,
the poor, and the helplesss of my native village, and of the
neighbouring villages.”

After some previous proceedings, which it is not now neces-
gary to refer to, the present suit was instituted ou the 19th
May 1876. All the defendants, except Ramlal, supported
the will, and the widow submitted that she had carvied out its
directions to the best of her ability.

Ramlal disputed the factum of the will. He also main-
tained that no part of it was effectual except that which gave
the estate to the widow for life.

On the cause coming on for hearing before Mr. Prinsep, the
Judge of Hughli, he was of opinion that the making of the
will was fully proved ; that, undex its provisions, and subject to
the payment of an immedinte legncy of Rs. 1,50,000 for chari~
table purposes, the widow took a life-iuterest in the estute;
that, on her death, Hori Dasi, if not disqualified, would succeed
and take a life-intevest ; but that, after the death of both ladies,
or on the death of the widow, if Hori Dusi should be then dis-
qualified, the estate would pase to the next lagal heir of Behari-
Inl Mookerjee, a supposed devise to the male desvendants of
Hori Dusi being, in the Judge’s view, opposed to the rule laid
down in the Zagore case (1), and ineffectual, and the devise to
Government coming after it being' thus defeated. He also
directed, that the fund created by the legnoy should be vested

(1) 9 B. L. R,, 377,
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in the Collector as trustee, but declined to propound any scheme
for the management, and he ordered that the costs of all the
parties should come out of the estate.

Against this decision Iori Dusi appenled, on the ground that
her interest had been unduly curtuiled.

Ramlal, on the ground that Hori Dasi took nothing under
thé will ; he no longer disputed its factum,

The Secretary of State, on the ground that the gift over fo
the Government, in certain eveuts, ought to have been held good,

The High Court held, that Beharilal’s intention was to
confer on Hori Dasi, if she survived, and wns, on the widow’s
death, not disqualified, an absolute estate, and that his inten-
tion was effoctuated ; also that the gift over to the Guvernment,
which they interpreted as taking effect in the event of Hori
Dasi not surviving the widow, or being disqualified at the time
of the widow’s death, but not in the event of her becoming
subsequently disqualified, was good.

The High Court, indeed, observed :—

“‘The only case not clearly provided for in the will seems to
be this: If Hori Dasi had 2 son who survived her, but herself
died befors the widow,~~Was it intended that the Government
should take, or was the sou to take ? Ou the oune hand, neither
of the further events contemplated in the 20th clanse would
have arisen,~—i.e., Hori Dasi would not have died without giving
birth to & son, nor would she ba disqualified at the death
of the widow, unless we say that death itself is included in
disqualification ; nor, on the other hund, conld Hori Dasi's son
ensily succeed, being a stranger, and not provided for in the,
_will. But we need not occupy’ ourselves with a case not before
ue.”

A decree wos drawn up, which, in some points which will be
'subsequently referred to, is not in conformity with the judgment.

No argument has been addressed to their Lordships founded
on the first six clauses of the will, which are uo more than he-
quests in accordance with what the testator conceived to be the
rules of the ordinary Hinda law of succession. All of these,
éxcept the 5th, refer to possible events which did not happeu.

40
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The 5th describes an ordinary Hindu widow’s estate, which
would take effect on the denth of the testator by operation of
law. The argument in favour of the appellant has been
founded on the 7th, 8th, 9th, and 20th clauses.

It was not, and could not be, disputed, that, since the case of
Sovrjeemoney Dosscy v. Denabundoo Mullick (1), recognized
and confirmed as that case has been in the case commonly
called the Tagore case—Jatindramohan Tagorve v. Ganendra-
mohan Tagore (2), and in Bhoobun Molini Debya v. Hurrish
Chunder Chowdhry (3), a gift by will upon an event which
is to happen, if at all, immedintely on the close of a life in
being, to a person in existence, and capable of taking under
the will at the testator’s death, was good and valid under Hindua
law; and consequently that it was competent to the testator, by
the use of apt words, to confer an absolute estate on Hori Dasi
on the death of his widow. But it was argued that the words
“ putro poutradi krame” (trauslated in the record « from gene-
ration to generation,”) expressed in their etymological sense an
jntention on the part of the testator to limit the succession to the
heirs male of Hori Dasi; that the gift, being « stridfian,” would
descend by law, in the first instance, to her unmarried daughters
equally with her sons, and that in its further descent females
would have peculiar rights; that, therefore, the testator had
endeavoured to create an estate of inheritance in her inconsistent
with the general law of inheritange, which endeavour, under
the authority of the Zegore case (2), would render his gift to Hori
Dasi void, or, at the least, would prevent its operating further
than to give her an estate for life. This Intter view was adoped
by the Judge of first iustauce. Upon this question the High
Court observe— ' .

“ We disseut entirely from the lenrned Judge, when he holds
that the words ¢ putra poutradi krame’® denote an attempt to
limit the succession to Hori Dasi’s male descendants in any
manver opposed to the decision in the Tagore will case
Tagore v, Tagore (4); the devise and bequest to her are’con-

(1) 9 Moore's I, A., 123, (8) L. R., 6 Ind. App., 18858, O,
(2) 2 L. R., Ind. App,, Sup. Vol,, L. L, R, 4 Cale, 23,

" 47;8.C,9B. LR, 317, (4) 9 B. L. R,, 377.
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tained in the words ¢ adhikarini haibek,’ and the words added
are merely usual words implying an absolute and heritable
estate. .

“If these words ave to be interpreted in the sense applied to
them by the Judge, very few grauts in the Bengali lunguage
could stand, becaunse the formula is one coustantly used to
show that the estate is to go beyond the life.”

The effect of these words is thus spoken of by Sir Barnes
Pencock in delivering the judgment of the High Court in
the Tugore case — Jutindramohun Tagore v. Guunendramohan
Tagore (1) :—

“ A giflt to o man and his sons and grandsons, or to a man
and his sons’ sons, would, in the absence of anything showing
oonirary intentlon, pass a general estute of inheritance aceord-
ing to Hindu law. I believe the words usually used in Bengal
are ¢ putra poutradi krame,’ and in the Upper Provinee ¢ naslun
baad naslun,’ the literal meaning of the former being to sons,
grandsons, &c., in due sucoession, and of the latter in regular
descent or succession,”

The correctness of these observations was not questioned in
the judgment ou appeal. It was not denied at the bar that
these words, though undoubtedly importing the male sex in
their primary signification, would, iu the case of a gift to a
male, be read as words of general inheritance, and wounld Include
female as well a3 male heirs, where, by the law, his estate
would descend to females, Their Lordships feel no greater
difficulty in applying them to the female heirs of a fomale,
wiiere, by law, the estate would descend to such heirs, and see
no sufficient reason for marrowing the coustruetion of words
which have been often recognized iu India and by this Board as
upt for conferring au estate of inheritance. They are of
opinion that tlause 7, if it stood alone, wonld confer au absolute
* estate on Hori Duasi upon the death of the widow:

Clause 8 has been relied upon for enforcing the 'u'n'ument
that the testator’s object was to benefit the sons of his grand.
danghter, an object which their Lordships think he might
redsouably suppose best effectuated by giving complete power

(1) 4 B.L. R, 182,
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over the estate to his grand-daughter. The provision for
management by the Court of Wards obyiously does not affect
Hori Dasi’s estate,

But it has been further contended that the conditions under
which, by clause 9, Hori Dasi is to take, or, more properly
speaking, under which she is not to take, are so uncertain as to
render the gift to her void. It has been argued, that no time
is fixed at which the disqualifications are to operate, that sha
may become a sounless widow at any period of her life, and that,
therefore, it must always remain uncertain whether or not she
is capable of taking the gift. In their Lordships’ opinion, all
difficulty as to the question of time is got rid of, by reading
the clause in conjunction with that which precedes it, and
treating the death of the widow as the time when it is, if at all,
to tuke effect. This natnral interpretation of the clause gives
effect to it, and their Lordships are by no means disposed to

‘give it a forced construction which would defeat its operation,

The death of the widow is, in their opinion, the point of time
when it is to be ascertained once for all whether Hori Dasi
takes, or is disqualified from taking.

More difficulty arises in the construction of clause 20,

It has been argued that the words ¢ if my grand-dauvghter
should die before she bears a son ” are not limited te any point
of time; that if this be so, the other disqualifications mentioned
in that clause (which are repetitions of those in clause 8) are
not limited either, and may take effect at any period of Hori
Dasi’s life; that they are in effect conditions subsequent, upon
the happening of any of which, the estate, if it had ever vested
in her, would be divested. It has been further argued, that the
gift over of an estate on eveuts which may happen, not upon
the close of a life in being, but at some uncertain time during
ite continuance, is void, as contrary to Hindu law.

If, as the High Court have found, their Lordships think.
rightly, that one main object of the testator was to prevent his
brother taking his property in any event, it is obvious that
clause 9, creating the incapacity, under certain circumstances,
of the grand-daughter to take upon the widow’s death, required
to be supplemented by another directing on whom the estate, if
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such ineapacity happened, should devolve. This is the pur-
pose of clause 20, which should be read as supplementary to
clause 9, and as if it had immediately followed it. This
purpnse points to the construction thut the gift over was to take
effect, if at all, at the widow's death. When providing for the
devolution of the estate ou Hort Dusi’s being disqualified to
ake it, it was natural that the testator should also provide
(which he had not done before) for its devolution in the event
of her dying before her grandmother. This provision is, by
implieation, contained in clause 20, and full effect may be given
to every part of the clause, without supposing {what their Lord-
ships agree with the High Court is somewhat improbable) that
the testator intended the estate, if once vested in his grand-
daughter, should be liable to be afterwards divested,

Viewed in this light, the section would read,—

¢ It no sou or daughter be born to me, or if, on my widow’s
death, my grand-daughter should have died before bearing n
son, or should be barren, or become n sonless widow, or other-
wise disqualified, then the whole of my properties shall pass
into the hands of the Government.”

This construction, which their Lordships adopt, makes it
unnecessary to discuss whether the disqualifications, if they hnd
been conditions subsequent, would or would not be in violation
of Hindu law. It has not been disputed that, if they are to be
ascertained on the widow’s death, the gift over to the Gouvern-
ment js good,

One possible event, undoubtedly, is unprovided for, viz., the
grand-daughter predecensing the widow, having borne a gon.

Theiv Lovdships do not deem it necessary to decide what
would lappen on the occurrence of this event. Indeed, no
judgment which they could give would affect the rights, if he
should have any, of a sou yet unborn, in the case supposed. In
declining to declare the rights of the parties fu this contingent
event, they are acting in conlormity with the rule laid down in
the case of Lady Langdale v. Briygs (1) explained as it was in
the Tugore case (2).

(1) 8 DeG. M. & G., 301, (®) 9 B. L. R,, 377,
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It follows that the decree of the High Court mast be amend-

Rawzan  ed by substituting, for the ivords  not surviving,” “ having
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during the lifetime of such widow without bearing o son.”

It is further necessary that, for the words ‘¢ or without a
living son,” there should be substituted the words * or n sonless
widow.” The decree as it stands is neither iu necordance with
the will nor the judgment.

Subject to these variations, their Lordships will humbly
advise Her Majesty thut the decree be affirmed. The costs of
all the parties to the appeal should be paid out of the testator’s
eatate.

Solicitors for the appellant : Messrs, Barrow and Rogers.

Solicitors for the respondent, the Secretary of State for
India in Council: Mr. H. Treasure.

Solicitors for the other respondents: Messrs. Wathins and
Latiey,
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Brfore 3r. Justice Pontifex and Mr, Justice Field.

GYAN QHUNDER SEN awp awormee (Prawvrirr) ». DURGA
CHUBN SEN (Drerenpant).*

Partition——Appointment of Commissioner—~ Civil Procedure Code (Aet X of
1877), 5. 896 - Qeneral Clauses Aot (I of 1868).

In asuit for partition, the Subordinate Judge nppointed an Amin under
8. 396 of the Oivil Procedure Cude to effect a partition, 'Lhoe Amin made
his report, which was ohjected to on the merits by the defendant, but ulki-
mately the report was confirmed, the defendant having acquiesced in the
proceedings. Ou appeal to the Distriot Judge, the defendunt took nn objec-
tion, thut the appointment of the Amin was irvegular.

Appeal from Appellate Order, No. 302 of 1880, aguinst the order of
J. I Browne, Bsq., Officiating Judge of tho 24-Pargannas, dated the 23ed
Beptember 1880, reversing the order of Baboo Kriste Mobun Mookerjes,
Second Subordinate Judge of that district, dated the 4th Apeil 1880,



