
so is no bar to her rights o f iuheritance. Accordingly, th.e con- .
tingency for -which the will provides not having occurred, and gnNDUM
there being no gift over, the testator must be regarded as in- Dabeb

testate, and his widow as heiress-at-law entitled to succeed. Sotjrobixbe
* DahisisThe appeal must, therefore, be dismissed with costs.

Apjpeal dismissed.
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Before Sir Richard Garth, Kt, Chief Jnstice, and Mr. Justice McDonell.

W O M E S  C H IT N D E R  O H A T T B R J E E  ahd  abtothbb ( D efendants)
C IIU iT D E E  GI-IURIT R O Y  O t I O W D H llY  a s d  a s o t h b r  April 20.

( P la ist if f s ) . ’"

Second Appeal—Improper Reception of Eoidetm hj Loioer Court— Rmand.

On aecond appeal, tlie Iligli Court has, generally speaking, no right to look 
at the evidence to decide \rhetber tlia remaining evidence in a oase stlier 
than that irhich ho!) been improperly admitted, is suiHuient to warrant the 
finding of the Court belovr,

The only oitsea which can he with propriety disposed o f under aacli circum- 
stances without a remand, are those where, independently of the evidence 
improperly admitted, the lower Court'has apparently arrived at its conclu­
sions upon other grounds.

Watson V. Gopee Soondwree Dome (I) dissented from.

T h i s  was a suit bi’oughl: to recover possession o f certain lands 
which the plaiutiff, on« Chundee Chura Roy Chowdhry, con­
tended belonged to his zemludari, he haviug held possession o f 
the same through his tenants. The defendant JTo. 1, previously 
to this suit, claimed the laud iu question as forming part of hia 
nimhowla, and had brought a case under s. 530 of tlie 
Criminal Procedure Code; and the Criminal Court had held 
that he was entitled to remain in possession until such time as a 
Civil Court should decide the question of title. The plaiutiff, 
tliei-efore, brought this suit to have the question decided.

. Appeal from Appellate Dacreo, No, 2479 o f 1679, against the decree of 
BahooKediiressuv Koy, Subordinate Judge of Jessore, dated the 9th Juua 
1879, affirming the decree o f Baboo Manmotho Nath Chatteijee, Muusif o f 
Bfl£ivhtit, dated the 2nd May 1878.

0) 24 W. R.,391



1881 Tlie defendants, with the exception of on© Si Jam, contended,
~\VoMEs~ that the laud in suit belonged to theii- ancestral nimhowk, and
ChambkjL  'vas corain-ised withi'n the howla of one Parbut Sirdar.

„  Sidam, the sou o f Parbut Sirdar, however, filed a written
Omundisb

CitunN  R o y  statement, denying that the disputed land ever belonged to the 
CHowDHiir. father. The originiil patta relating to the uim-

howla was not produced, but a copy of the same was admitted 
in evidence. The plaintiflf produced a judgment in a case be­
tween Eaja Suttyanund Ghoaal and the present defendants, in 
wliicii the Haja alleged, tliat his land forming a portion o f the 
lands alleged to have been included in the nimhowla, had been 
made over to the defendant No. 1, under the order o f the 
Deputy Mngiatrate, under s. 630 of the Criminal Procedure 
Code ; in this judgment the nimhowla had’ been rejected as 
spurious, and a decree given in the Eaju’s favor.

The Munsif held, that the defendants’ allegation as regards 
the nimhowla had already been disbelieved in tiie case o f Baja 
Suttyanund Ghosal and themselves, and that the written state­
ment o f the defendant Sidam was also contradictory to the alle­
gation of the other defendants, and that the evidence o f the 
plaintiffs witnesses had clearly proved the disputed land be­
longed to the plaintiffs zemindari, whilst tha evidence o f the 
defendants’ witnesses, as regards possession, was conflicting. 
He therefore gave a decree in favor of the plaintiff.

The defendants appealed to the Subordinate Judge, who held, 
that the plaintiff had satisfactorily proved, both by oral and docu­
mentary evidence, that the disputed lands belonged to his zemin­
dari, and that he had been in possession of the same through his 
tenants, whilst, on the question o f title, the written statement o f 
Sidam was contrary to the contention -of the other defendants, 
and that although this was not, strictly speaking, evidence as 
against them, yet, as they had been unable to disprove this 
statement, the presumption was against their contention ; that 
they had also failed to prove the genuineness o f the nimhowla ; 
and that there was no such satisfactory evidence, either oral or 
documentary, on the record, on behalf of the defendants, as would 
justify the reversal of the decision of the Munsif. He, therefore, 
dismissed Uie appeal.
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Tlie (lefenclauts appealed to the High CoTix’t. 1881 _
■\V0ME9

B'aboo Rashbehary Ghose fov the appellants, CnvminjEB
V.

Baboo Dtir/ja Mokun Das for the respondents. CjnmN̂ Rov
Ci io w k h h t .

Tlie following judgments were delivered :—

G akth  ̂ C. J .— I have had considerable doubt as to whether 
we ought not to remand this case for retrial.

The plaintiffs sue to recover poaaesaion of certain hind which 
they say belongs to their zemindari.

The defendants, on tlie other liand, contend, that the land in 
question fornia part of certain property ivhicli tliey liohl under 
a nimhowla, subordinate to the howla of one Piirbut Sirdar.

Both the lower Courts Iiave found in favor of the plaintiffs; 
but it has been contended ou appeal to this Court, that the 
Subordinate Judge has based his judgment upon certain do'cu- 
mentary evidence, which was not legally admissible against the 
defendants. Ono documeut is a written statement filed iu this 
suit by Sidara, one of the defendants, 1;he sou of Parbut Sirdar, 
in which he says, that the disputed land does not appertain to the 
howla of his father. This atatement: of Sidam, the Subovdiuate 
Judge api)ears to have treated as evidence against the other 
defeadautsj which he clearly had no right to do.

The other evidence consists of the proceedings in a suit 
brought by Raja Suttyanuud Gboaal against the present de­
fendants, iu which a decisiou was given uufavorable to them  ̂
as regards their alleged nimhowla patta. These proceedings 
not being between the parties to thia auitj were also improperly 
received as against the defendants.

The questioa which we have now to determine is, whether we, 
ought to remand the case on account of the improper reception 
o f this evidence.

, The 167th section of the Evidence Act provides, that "  the 
improper admiseion of evidence shall not be ground of itself for 
a new trial> if it shall appear to the Court before which the 
objection is raised, that  ̂independently of the evidence objected 
to there was sufficient evidence to justify the decision.” It
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1881 seems to me, however, that there is great difficulty in
WoMES the proviaious of this section to the geuevality o f cases wliich

CHiTTEUJEE come before the High Court on eecoud appeal, and the diffi-
Ohwdbb ciilty arises thus.

C h u iin  R o y  On second anneal we have no power to deal with the suffi- 
Chow dh uy . p ,

ciency of the evidence; we have only ti right to entertain
questions of law. And our duty being thus confiued, it seems 
to me, that when evidence has been wrongly admitted by the 
Court below, this Court has, generally speaking, no right to 
decide, whether the remaining evidence in the case, other than 
that which has been improperly admitted, is sufficient to war­
rant the finding o f the Court below.

W e cannot decide thiit question, as it seems to me, without 
examining in detail that other evidence, aifd determining, as 
a question o f fact, whether it is sufficient o f itself to warrant 
the  ̂lower Court’s finding.

I  am sorry to say I  have great doubt whether, in the case o f 
Watson V. Gopee Soonduree Dossee (1), Mr. Justice Birch and 
myself were justified in deciding, as we did, that tliere was suffi­
cient evidence (other than that improperly admitted) to justify 
the lower Court’s judgment. I  confess that it never struck me, 
until some time after that case had been decided, how much 
difficulty there was in most cases o f second appeal in our 
attempting to deal with the sufficiency o f the evidence.

On further consideration, I  think that the only cases which 
we may with propriety dispose of under such circumstances 
without a remand, are those where, independently of the evi­
dence improperly admitted, the lower Court has apparently 
arrived at its conclusion upon other grounds. Where this ap­
pears pretty clearly from the judgment, a remand is unneces- 
saiy, because then the error committed by the lower Court 
has not affected the decision upon the merits. (See s. 678 of 
the Civil Procedure Code.)

It, therefore, only remains for us in this case to see whether, 
independently o f the evidence improperly admitted, tlie Sabor- 
dhiate Judge has arrived at his conclusion upon other grounds. 
Now, both Courts appear to have found, upon the evidence o f a 

(1) 24 W . K'., 892.
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large number of witiieases, that the land in question I’omis part___
of the phiintiffs zemindari. Wo.mei3' Ojiunbeu

The evidence iinpropei'Iy aamitteu related to tiie proof, or CnA'ii'EKjEE
nitlier tlve disiiroof, of the defendants’ iiimhowla patta. But c h u !vdee

tlie defendants, as it seems to me, were bound to prove that 
patta affirmatively. The onus of proving it laj’ on them ; and 
■without such proof their case must of uecessity fail.

Now, as to this patta, the Subordinate Judge finds, as I  un­
derstand him (quite irrespectively of the documents which have 
been improperly admitted), that “  uo reliable evidence had been 
adduced by the defendants of the genuineness of tlieir uinihowla 
l> attaan d  he says further, "  as that patta has not been proved, 
the disputed laud could not be held to be the riglit of tl»e 
defendants, even if it were within the boundaries given in the 
Ijatta.”

He also says in conclusion, that “ there is uo such satisfactory 
evidence on the record on behalf of the defendants, either docu- 
raei\tary or oral, as would justify me in reversing the findijig 
o f  the first Court.”

I am of opiuiou, therefore, that, in the present case, as tlie 
lower Court has found for the plaintiffs, upon evidence quite 
independent of that improperly admitted, a remand is unneces­
sary ; and consequeutly that the appeal should be dismissed 
with costs.

M oD on ell , J ,— I concur in holding that in this case a 
remand is unnecessary.

The Subordinate Judge has found that the defendants, upon 
whoiti the onus lay, have produced no satisfactory evidence, either 
documentary or oral, to prove that the lauds in dispute formed 
part of their '^nimhowla;” whereas the plaintiff had cleiivly 
proved not only his zeminilari right to, but his possession of, the 
said lands within twelve years of suit. It is clear, tiierefore, 
that the Subordinate Judge has, quite independently of the 
evidence improperly admitted, upon other grounds, confirmed 
the MunsiPs decision, and decreed the plaintiff’s claim. Tiiis 
second appeal muBt, therefore, be dismissed with costs.

Appeal (Usmused,
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