288

1881

Obrtoy
Crury
Noxbx

?.
KRITARTHA-
MoYI DOSSEE.

1881
May 1.

TIHE INDIAN LAW REPORTS, [VOL. VIL

the disposal of that speoinl appeal,—it is evident to us that Mr.
Grant decided this question, which is a question of faef, in
favor of the phintiff. Wo, therefore, think that the appellants
cannot set up this objection.

‘We accordingly allow the appeal so far as regards the defend-
ants who were made defendannis after the 24th November 1864,
and dismiss the suit as against them ; and disallow the appeal,
and affirm the judgment of the lower Court, as against Obhoy
Chyurn Nundi and Issur Chunder Pal, who were made dafend-
ants on the 23rd November 1864, There will be no costs in
this appeal, as the appellanis partly fail and partly suceeed.

Before Mr. Justice Cunniagham and Mr. Justice Prinsep.

UMA SUNDURL DABEE (Derewnant) v, SOUROBINEE
DABEE (Pramriee)*

Hinda Will — Adoption— Fuilure by Widow to adopt— Inkeritance,
Widow's Right lo,

A husband’s express authorizntion, or even direction, to ndopt, does nat
conatitute n legnl duty on the part of the widow to do so, and for all legal
purposes it is nbsolutely non-existent till it is neted upon,

A widow's refusal to comply with such n divestion, is no ground of forfeiture
a8 regards her rights of inheritanee,

When a Hindu, by his will, gave his widow authority to adopt, if neces-
sary, from one to three daiinka sons, and she, having neglected to do so, brought
n suif, to recover possession of her husband's property and for an ncoount of
the administration, ngainst the ndminiatrator of the estate, after having
ineflectunlly attempted to get the letters of administration recalled and fresh-
letters grauted her as heiress of her husband,—~

Held, that she was entitled to the decree she prayed for,

IN this case the plaintiff, Srimoti Sourobines Dabes, was the
widow, and the principal defendant, Srimoti Uma Sunduri Dabee,
was the mother, of one Paramate Lall Gossami, who died on the
23rd Cheyet 1281 BSS, corresponding with the 5th April 1874,
leaving no issue.

- Appeal from Original Decree, No. 208 of 1879, preferred agninst the

decree of O, D. Field, Bsq., Judge of Hast Burdwan, dated the 17th April
1879, .
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On the day that he died, Paramata Lall executed an instru- 1881
ment therein termed a will ; and on the 28th June 1875, the de- SUE%#RI
fendant obtained letters of administration with a copy of the ]):.\jnnr
will aunexed. Subsequently, the plaintiff made an unsuecessful go o
attempt to have these letters of administration recalled and fresh , DABEE.
letters granted to her, and the Distriet Judge’s order on this appli-
cation was confirmed by the High Court on the 19th June 1877.
Accordingly, the plaintiff instituted the present suit on the 27th
June 1877, alleging her right as heivess of her husband under
the Hindu law, and asking that the defendant, as administratrix,
might be compelled to male over to her the estate of her de-
ceased hushband, and also to render an account of the adminis-
tration, and pay what sums might be found due upon the taking
of such aecount.

It appeared that, at the time of the death of Paramata Lall
Cossami, the plaintiff was enceinte; but that, subsequently, a
daughter was born. The will, which was in the Bengaleo language,
after allnding to that fact, and declaring that, if a son were born,
the plaintiff was to be the guardian, continued :—

“ God willing, may not this take place, if my wife gives birth
to a danghter and not to a son, or if a son be born and dies at
any time, I, for the perpetuation of the aforvesaid libations
of water and oblations of food, anthorise my wife to adopt a
dattake son ; if necessary, she shall be able to adopt from one
to three daffake soms, and for that puarpose she shall consult
with my mother, kinsmen, and the managing head of the family,
and snbmit his name to the Maharajeh of Burdwan. He who
shall be selected by the Maharajah of Burdwan, my supporter,
shall be adopted by her as dattaka. The datfwka adopted accord-
ing to law shall be my son; so that, during his minority, affairs
shall also be mansged in the manner aforesaid—i.e., the direc-
tions which have been laid down with respect to the guardian-
ship of the son born of my loins, shall also stand good in the
case of & datiaka son, and not otherwise ; but then if my mother
dies, or if for any reason whatever she be unwilling before my son.
attains his majority, then my wife, when competent, shall be
guardian, and shall manage all affairs according to family usage ;
she should always remain under the control of my mother and
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the Maharajah of Burdwan, If she, of her own free will, sets
herself to any action, she shall never be appointed guardian,
Therefore, if my mother dies, and my wife does not remain

Sowrosmzs Under the control of the Maharajah of Burdwan, the Maharajah

DABEE,

, shall, for the protection of the property, appoint a manager.”

It was contended in the lower Court that this instrument
was actually an authority to adopt, and nothing more ; that it
was in reality not a will, inasmuch as the person who executed
it did not by its contents devise his property to any parlicular
person ; that the plaintiff was bound to act upon the authority
given her to adopt, and that she could not take advantage of
her own laches in omitiing to do so, and thus get possession
of her husband’s property ; and lastly, that, upon the truo con-
struction of the document, its effect was to exclude the plaintiff
from the management of the estate and from her rights as
heiress,

The District Judge, however, held, that the document was in
fact a will, and that all it did was to give the plaintiff permis-
sion to adopt ; that being so, following the decisions in Desno-
moyee Dossee v. Doorga Pershad Mitter (1) and Pearee Dayee v.
Hurbunsse Kooer (2), the plaintiff could not be compelled to
adopt, and the fact of her possessing an authority to adopt a
son did not supersede or destroy her personal rights as widow,
which remained in foree until an adoption was actually made ;
consequently there was no bar to the plaintiff’s bringing a suit
for the recovery of her late husband’s property: Bamun Doss
Mookerjea v. Mussamut Tarinee (8) and Prasannamayi Dasi v.
Kadambini Dasi (4).

Further, there being no express words of disinherison wsed
in the will, the plaintiff could not be disinherited or deprived of
& Hindu widow’s estate in the property by implication : Dawis
v. Lowndes (5), Denn v. Gaskin (6), Shuldham v. Smith (7),
Ganendra Mohan Tagove v. Upendra Moham Tagore (8).

(1) 8 W. R, Misc. Rul,, 8. (8) 2 Seoll,, 71 ; see p. 82.

{2) 19 W. R, 127, (6) 2 Cowp., 657,

(3) 7 Moore's [. A., 169, (7) 6 Dow. H. L,, 22,

(4) 8B.1I.R, 0. J, 85 (8) 4B.1. R, 0. J, 103 ; see p, 187,
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He accordingly gave the plaintiff a decree for her husband’s
property and for an account of the administration.
From that decree the defondant appealed to the High Court.

Baboo il Madhub Sen. and Baboo Mohiny Mohun Roy for
the appellant.

Mr. W. €. Bonnerjee and Baboo Rashbehury @hose for the
respondent,

The judgment of the Cowrt (CuNyiNGEAM and PrINsEr, JJ.)
was delivered by

CoxniNgHAM, J.—In this case the widow and heiress of the
late Paramata Lall Gossami sues his mother, who is also ad-
ministratrix with the will annexed, praying that the adminis-
tratrix be directed to make over to her the estate of her deceased
husband, to render an account of the adwinistration, and, to
pay what sums may, on taking such accounts, be found due to
the deceased’s estate. On the part of the defendant it is con-
tended, that, by the testator’s will, the defendant was placed
in charge of his property; that the intention of the will was to
oblige the plaintiff to adopt, and to exclude her from manage-
ment of the estate and from her rights as heiress; and that she
is, accordingly, not entitled to the possession of the property.

The will in dispute directs, that the widow being enceinte,
if a son be born, the mother should be guardian.

(His Lordship then set out the will as above, and continued) :—

Letters of administration with a copy of the will anncxed
were obtained by the mother, the present defendant, on the 28th
June 1875 ; and the present plaintiff subsequently endeavoured
to procure the revocation of these letters, This attempt has
been unsuccessful, no legal ground for revocation being, in the
opinion of the Court before which the matter came, made out.

Having failed in setting aside the administration, the widow
now sues to enforce her right as heiresa to her husband’s estate.

The Court below hag held, first, that the effect of the hus-
band’s will was not to constitute a legal obligation on the widow
to adopt; secondly, that the will does not exclude her rights of
inheritance; and: thirdly, thab, she is consequently entitled to a
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decree for her husband’s property gnd for an account of the
administration.

'We concur in these findings. The law is clearly established
that a hushand’s express authorization, or even direction, to his
widow to adopt, does not constitute a legal duty on the part of
the widow. Tt is, as has been observed (1), for all legal pur-
poses absolutely non-existent till it is acted upon. The widow
cannot be compelled to act upon it, unless and until she chooses
to do so.

In the judgment of the Sadr Court in Bamun Dass Moo-
kevjea v. Mussamut Tarimee (2), in which their Lordships of
the Privy Council expressed their entive concurrence, the Court

" observed,—that “ there appeers to be no power under Hindu law
40 compel & widow to adopt, though a case (in Macnaughten’s

Principles of Hindu Law, Vol. I, p. 247) has been referred to,
where there is mention of an incompetency in a widow to suc-
ceed if she neglect to make an adoption” (3). It is true that
“the question of any possible check on a widow who wilfully
protracts or evades an adoption specially enjoined upon her
by her husband,” was not, on that occasion, before the Sadr
Court or the Privy Council; and all that was necessary to decide
was, that “ the power of a widow, duly authorized to adopt, to
claim her personal rights until she does adopt, is not affacted
by any consideration of what might be ths proper course if
she could be proved to have violated any clear and positive legal
obligation.” We think, however, that the obssrvations of the
Sadr Court must be accepted as favoring the proposition that
such a legal obligation cannot be created; and the remarks of
Peacock, C. J., in Prasannamayi Dasi v. Kadambini Dasi (4)
are an authority for the view, that the widow’s refusal to comply
with such a dircetion is no ground of forfeiture as regards her
rights of inheritance, '

We cannot, therefore, regard the language of the testator as
having created a trust which the widow is legally bound to
carry out, She is at liberty tocomply with her husband’s
divections or not as she pleases; and her omission or refusal to do

(1) Mayue, 98. (3) Cf, 190, .

(2) 7 Moorv's L A., 169; Cf, 206. (4) 3 B, L. R, 0, 7, 90,
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80 is no bar to her rights of iuheritance. Accordingly, the con- __ 1881
tingency for which the will provides not having occurred, and s‘g“;;‘;m
there being no gift over, the testator must be regarded as in- DA;EE
testate, and his widow as heiress-at-law entitled to sugceed. SOUROBINEE
The appeal must, therefore, be dismissed with costs. Danee.
Agppeal dismissed.

Before Sir Richard Garih, Kt., Chief Justice, and Mr. Justice MeDonell.

WOMES CHUNDER CHATTERJEE anp avorsee (Dermwpanis) 1851
- CHUNDEB CHURN ROY CHOWDHRY asp anorHER April 20,
(PrarnrIres).*

Second Appeal—Improper Reception of Evidence by Lower Court— Remand.

On second appeal, the High Court has, generally speaking, no right to look
at the evidence to decide whether the remaining evidence in a oase wother

than that which hag been improperly admitted, is sufficient to warrant the
finding of the Court below,

The only onses which can be with propriety disposed of under such circum-
stences withont a remand, are those where, independently of the evidence

improperly admitted, the lower Court has spparently arrived ok its conelu-
sions upon other grounds,

Watson v. Gopee Soonduree Dossee (1) dissented from.

Tazs was a suit brought to recover possession of certain lands
which the plaiutiff, one Chundee Churn Roy Chowdhry, con-
tended belonged to his zemindari, he havieg held possession of
the same through his tenants. The defendant No. 1, previously
to this suit, claimed the land in question as forming part of his
nimhowla, and had brought a case under s. 530 of the
Criminal Procedure Code; and the Criminal Court had held
that he was entitled to remain in possession until such time as n
Civil Court should decide the question of title. The plaintiff,
therefore, brought this suit to have the question decided.

. Appeal from Appellate Decrec, No, 2479 of 1879, against the decree of
Baboo Kedaressur Roy, Subordinate Judge of Jessore, dated the 9th Juue
1879, affirming the decree of Babso Manmothe Nath Chotterjee, Mansif of
Bagivhat, dated the 2nd May 1878,

' (1) 24 W, R, 392,



