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Before Mr. Justice Pontifex and Mr. Justice Field.

OBIIOY CHURN NUNDI asp orssrs (Darnnnfrs) 2. KRITARTIIA-
MOYI DOSSEE (Praintirr).*

Jurisdiction — Valuation of Suit—Lxelusion of Time of Proceeding in another
Court—Partiss—Adding Defendants — Limitation Aot (XV of 1877), ss. 14
and 22,

A suit was instituted in the Court of the Subordinate Judge, who, after
seven months, returned the plaint to be filed in the Munsif's Court, on the
ground thut the suit had been overvalued. There was nothing to show want
of bona fides in the plaintiff’s instituting the snit in the Court of the
Snbordinate Judge.

. Held that, in computing the perind of limitation preseribed for the suit, the
time during whieh the plaint was on the file of the Subordinate Judge's
Court must be dedueted.

A snit for property in the possession of several persons was hrought by the
plainSiff agninst one of those persons ouly. After the institution of the suit,
and after the period of limitation preseribed for n sepurate suit on the same
cause of action against the other persons in possession had elapsed, these
Intter were added as defendants.

Held, that the suit must be dismissed rs against the added defendants, on
the ground that it wns barred by limitation,

THIs was asuit for the recovery of immoveable property,
instituted by Kritarthamoyi Dossee in the Court of the Subor-
dinate judge of Hooghly, agaiust Qblioy Churn Nundi and
Issur Chunder Pal, on the 23rd of Novembér 1876. The
plaintiff stated that her husbaud Kunjo Behari Pal, the defeud-
nut Issur Chunder Pal, aud one Indro Chunder Pal, three
brothers, formed a joint Hindu family ; that, after the death of
the plaintifi’s husband, she coutinued to live jointly with her
brothers-iv-law ; that Issur Chunder Pal having mortgaged
some of the joint proparty, the mortgagee brought s suit in the
High Court at Caloutta and obtained a decree, in execution of
which the property was, on the 24th of Mavch 1864, sold to the
defendaut Obhoy Churn Nundi, who entered into possession,

# Appesl from Appellate Decree, Mo, 108 of 1880, against the decree of
J. P. Groaus, Bsq., Judge of Hooghly, dated the 8th Ogtober 1879, raversing
the decree of Baboo Freo Nath Sirma, First Muusif of Hooghly, dated the
315t January 1878,
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The plnintiff alleged, that one-third of the property so dealt
with was hers, and prayed for a declarntion of her right thereto
aud for possession, dhting her cause of action from the 24th of
November 1864, the day of the sale to Obhoy Churn Nundi.

By au ovder dated the 2lst of June 1877, Ishur Chunder
Acharjes (in whose name the property was purchased at the
sale in November 1864) and Dhonendro Nath Nundi, were
made defendants to the suit; and by a similar ovder, dated the
6th of July 1877, Brojendvo Narain Nundi was made a de-
fendant, Sowme time afterwards, the Subordinate Judge, ou the
ground that the suit had been overvalued, divected the plaint to
be returned and filed in the Court of the First Munsif of
Hooghly, which was immediately done. At the trial the Munsit
dismissed the case on the merits, but this decision was reversed
on appeal, the Judge saying :— The ovly matter really argued
in this appeal was the question of limitation, and that merely
in respect of the manner in which the suit was fivst valued and
instituted in the Court of the Subordinate Judge, withdrawn
therefrom, and afterwards brought in the Court of the Sadr
Munsif, Another point of limitation inseparably mixed up
with the merits had already been decided by this Court in a
cagnate suit avising out of the sams circumstances as this one,
in which the plaintiff was unsuccessful iu the first instance, but
gained her appeal. This appeal would have been disposed of
at once in the same way, but that a special appeal having heen
preferred to the High Court by the unsuceessful respondent
hefore this Court, this appeal was, at the wish of both parties,
kept in abeyance pending the disposal of the special appeal.
The special appeal resulted in the upholding of the appellate
arder of this Court, which has, as I have said, the effect of
,deciding the main question between the parties to this appeal
in the same way. The only matter for argument and judgment
here being the exceptional ciroumstances attendant upon the
institution of the suit.”

In referonce to an objeotion taken before him that the suit
was out of time as agninat the added defendants, the Judge
said :— This argument betrays an ignorance of the law of pro-
cedure regarding the adding of parties, and the prineiples of
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it, The adding of parties is exclusively the prevogative of the
Court. The Court may be moved by parties already before
it to exercise its prerogative in this way, But it is none the' less
the act of the Court. As to limitation, that applies solely to
the institution of suits. A suit against a principal defendant
once brought in time, the Court may add parties to it, though
at the time of adding them, the plaintiff, if he had not already
brought his suit, would be out of Court.”

The Judge went on to say, that he congidered the valuation
first stated in the plaint was correct, and that the Subordinate
Judge was wrong in furcing the plaintiff into the Munsif's
Court. The defendants appealed to the High Court,

Baboo Zrayluekyanath Mitter, for the appellants, argued, that
the decision of the Court below could not stand, as there was
no finding as to who had been in possession within twelve years
prévious to suit ; “that the date of the institution of the suit was
the day on which the plaint was filed in the Munsif’s Court, and
the claim was therefore barred, as the plaintiff could not claim
to except the time spent in the Subordivate Judge’s Court,
under s, 14, Act XV of 1877; and that as against the added
defendauts the suit was olearly barred, s, 22, Act XV of 1877.

Baboo Mehiny Moliun Roy and Baboo Issur Chunder Chucker,
butty for the respondent,

The judgment of the Court (PoNTIFEX and innLD, JJ.) was
delivered by '

PonTirex, J.—Iu this case the defendaunts are the appel-
lants on the second appeal to this Court. It appears that, on:
the 24th November 1864, the defendants had, at & Sheriff’s sale,
purchased property, in which the plaintiff had an intorest, and
had taken pussession thereof. After the expiration of twelve
years all but one day, the plaintiff instituted this suit in the Subor-
dinate Judge’s Court for the vecovery of her property, value
ing the suit at Rs. 1,001 ; at the same time she brought another
suit, in the same Court, for another property purchased at the
same sale by the Sheriff, by another purchaser, After this case
had been in the Subordinate Judge’s Court for about seven
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months, he came to the conclusiou that the snit was over-
valued, aud therefore returned the plaint that it might be filed
in the Munsif’s Court, which was done on that very day. Iu
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special appeal itis contended, that the time during which the gerpinrra.
suit was pending in the Subordinate Judge’s Court onght not to MOTLDosE.

be allowed to the plaintiff; aud that, if disallowed, bher claim is
barred by limitation. We agree with the lower Court that
the present case is covered by the 14th section of the Limita-
tion Act, there being no reason to sappose that the plaintiff
was uot acting bond fide in institating her suis in the Court of
the Snbordinate Judge; therefore, as ngainst the defenidants,
whom she made defendants ou the 24th November 1854, the
plaintiff will be entitled to a decree, but as against the other
defendants, added after the 24th November 1861, she will
not be entitled to a decree ; for although Act XV of 1877 had
not come into operation when the suit was instituted, yet the
law embodied in 8. 22 of that Act was applicable to n case like
the present even before that Act was passed,—~namely, that after
the institution of n suit like the present for the recovery of
land held by several persons agninst one of such persons, if a
new defendant is added, the suit should; as regards him, be
deemed to have been instituted when he was so made a party,
We think, therefore, that, iu this vespect, the decree of the Dis-
trict Judge was wrong, and the plaintifP’s suit must be dismissed
ngainst all the defendants added after the institution of the
suit, But it has also been urged before us ‘on behalf of the
uppellants, that it has not been shown that the plaintiff was in
possession of the disputed property within twelve years before
the date of institation of the suit. The Munsif has held that the
plaintiff has failed to show that she was in possession within
twelve years. But as another suit had already been decided
arising out of similar eircumstances in the Subordinate Judge's
Court, and ag both these cases came before Mr. Graunt at the
same time, and as we find, in his judgment iu this case, Mr.
Grant said, that this appeal would have been disposed of in the
same way as the other appeal decided by him, but that as a
special appeal in the other cnse was filed in the High Court,
this case was, at the instance of the parties, kept in abeyance till
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the disposal of that speoinl appeal,—it is evident to us that Mr.
Grant decided this question, which is a question of faef, in
favor of the phintiff. Wo, therefore, think that the appellants
cannot set up this objection.

‘We accordingly allow the appeal so far as regards the defend-
ants who were made defendannis after the 24th November 1864,
and dismiss the suit as against them ; and disallow the appeal,
and affirm the judgment of the lower Court, as against Obhoy
Chyurn Nundi and Issur Chunder Pal, who were made dafend-
ants on the 23rd November 1864, There will be no costs in
this appeal, as the appellanis partly fail and partly suceeed.

Before Mr. Justice Cunniagham and Mr. Justice Prinsep.

UMA SUNDURL DABEE (Derewnant) v, SOUROBINEE
DABEE (Pramriee)*

Hinda Will — Adoption— Fuilure by Widow to adopt— Inkeritance,
Widow's Right lo,

A husband’s express authorizntion, or even direction, to ndopt, does nat
conatitute n legnl duty on the part of the widow to do so, and for all legal
purposes it is nbsolutely non-existent till it is neted upon,

A widow's refusal to comply with such n divestion, is no ground of forfeiture
a8 regards her rights of inheritanee,

When a Hindu, by his will, gave his widow authority to adopt, if neces-
sary, from one to three daiinka sons, and she, having neglected to do so, brought
n suif, to recover possession of her husband's property and for an ncoount of
the administration, ngainst the ndminiatrator of the estate, after having
ineflectunlly attempted to get the letters of administration recalled and fresh-
letters grauted her as heiress of her husband,—~

Held, that she was entitled to the decree she prayed for,

IN this case the plaintiff, Srimoti Sourobines Dabes, was the
widow, and the principal defendant, Srimoti Uma Sunduri Dabee,
was the mother, of one Paramate Lall Gossami, who died on the
23rd Cheyet 1281 BSS, corresponding with the 5th April 1874,
leaving no issue.

- Appeal from Original Decree, No. 208 of 1879, preferred agninst the

decree of O, D. Field, Bsq., Judge of Hast Burdwan, dated the 17th April
1879, .



