
Before Mr. Justice McDondl and Mr, Justice Field.

SnOOKMOY CHUNDER DASS a n d  a n o t h e r  ( D e f e n d a s t s )  v . 1881

MONOHARI DASSI A s d  a s o t h e r  ( P i a i s t i e p b ) . *  ^ eb ^ - >9-

Hindu Lava— Will—Estate Tail—Accmmlation.

A  Hindu by liia will directed tlmt Iiia estate should I'emiiin intact, aod 
tliat the profits should be (ipplied, in the first place, towards performing reli­
gious duties; and he provided that his immorenhle property, business, itnd 
the capital stock thereof should also reiauin iiititct, and that bis heirs, sous* 
sons, and great grandsons in succession, should be entitled to the profits, uo 
person having any right of alienation.

The testator then provided that his eldest son should act as manager and 
shevait, nnd prepare accounts j and that he should liave no power of aliena­
tion. He then mode provisions for the payment of Qoveniiaent revenue, 
and declared that o f the surplus profits six-sixteenths shonlil be applied, in 
part, towards the worship of his ancestral deities, and the residue towards the 
maiuteuaace o f all the inetubers of the family, and Teligioua ceremonies,' the 
remaining ten-sixteeuths to be carried to the credit of liia estate. In case 
o f disputes between his eldest sou aud the testator’s third wife, the mother of 
the testator's minor children, the testntui- directed that his eldest son should 
receive fire-sixteenths o f the ten anu&B share; i f  another son should be bora 
o f the testator’s third wife, the remaining eleven-sixteenths was to go to her 
sons. I f  no son was born, then the eldest son was to take £ve ond-a-h#lf- 
sixteenths, and the sons of the third wife the remaining ten iind>a-half> 
sixteenths, absolutely, as lung as the family remained jo in t ; the expenses o f 
the debsJteva and maintenance of the family were to be defrayed from the six 
annas share. In case of separation, the shares of the sons were to be 
placed to their respective credits every year, each son on attaining majority to 
be entitled to his share.

The testator then provided, that in cose o f separation, his sons (with the 
exception of the landed properties and capital stock of the business, and the 
articles used by the idols) should be at liberty to take the moveable property 
absolutely, according to the conditions kid down for the division of the ten 
annas share of the profits. He then provided for the maintenance o f his 
tliird wife and minor sons out o f the six annas share, each son on attaining 
majority to be entitled to his share under the will absolutely. After providing 
tliat his sons should live in his ancestral dwellinghonse, but that none of 
them shonld have any power o f alienation, the testator directed that, if  any
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1881 o f Ill's Iieirs died witliout mn/e issue, the widow o f siioU heir should receive 
SUOOKMOY ranintenniice only, and tliat his grandson by a daughter should get nothinjr,
CnnNDBB ]jui; iiij gijdi-a siiouUl go over to the surviving song. The testator fiftally

directed that his eldest son, sons’ grandsons, and other heirs in suooessioii 
Monohabi should perfowu the duties o f fcurta ««d  siievait.

In a suit by the widow of one of the testator's sons by his third wife, seel^- 
ing to rcoover such a share of the testator’s property as she would have been 
entitled to in the case of intestacy,—

IJelel, that the intention of the testator, in disposing of the profits of the 
six annas share, was not an intention to create a valid estate in the corpus 
in fiivor o f  any individual, but to tie up such corpm and. to give the profits 
only to his male descendants; or in other words, to create n sort o f estate
in tail male in the profits, and that the bequest was void.

Held also, that the disposition of the ten annas share of the profits was
void, there being in one event a direction to accumulate for ever without a 
disposition of the profits; and in the other event, the gift was void for the 
same reasons os the gift of the six annas share.

Held further, that the disposition o f the family dwellinghouse, save in so 
far as it prohibited filienation, was good, and that there was a sufficient dis<' 
positioQ o f the moveable property.

This was a suit t)}' a Hindu lady to recover, by right o f in­
heritance from her husband, a four-atina share in the estate of her 
father-inJaw, one Krisfco Prosad Das, who had died leaA'ing a 
will, dated the 17th Byisack 1260 (2Sth April 1853), the material 
provisions o f which were as follows :

“ Para. G.— My estate shall remain* intact, and fro^a the profits 
thereof there shall be performed the worship, the periodical 
festivals, and the ceremonies o f my ancestral deities, idols, and 
chakras, according to my turn as they have hitherto been per­
formed. As regards the enjoyment o f the profits, I do hereby pro­
vide that my houses, zemindaries, taluks, and other imtooveable 
properties, and my businesses of various descriptions, and the 
capital stock thereof, shall always remain intact, as at present, 
and my heirs, sons, sons’ sons, and great grandsons, and so on in 
succession, shall be entitled to enjoy the profits .thereof. No 
one shall be competent to alienate by sale or gift the immove­
able property, to close any business, to misappropriate the capi­
tal stock thereof, or to divide the same. If, any one succeeds in 
doing so or will do so, it shall be disallowed by  the authorities.

"Para. 7.—After my death, my eldest son, Sreoman Shoolcmoy
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Olmnder Das, shall, as provided by this will, aefc as fcurta (mana- issi
ger) for the preservation and management of my entire estate, 
as shevait to the deities, idols, and chakras in my turn ; and shall Dass

as kurta manage and perform the affairs and duties, as they are mosohath,

now performed by me, from the profits o f my estates, oommer- Dassi,
oial transactions, mercantile and banking businesses, zemindaries 
and taluks, and the rents and profits o f my houses; and as 
such Imrmadhyaliha (manager of business), he shall prepare 
accounts as they are now prepared in my time, year after year, 
shall keep one set with himself and shall make over another set 
to the mother and guardian of the minors. But he shall always 
be devoid o f power to alienate my immoveable properties, which 
are now in existence, by sale, gift or otherwise, or to misappro­
priate or waste the capital stock of my business. I f  he do so, 
such act shall be null and void j and the person who acts in 
contravention (of these provisions) shall be deprived of his ri^ht 
and interest (under this will).

"Para. 8.—Whichever of my sons shall, after my death, act as 
samamlishaJe (protector) and Jeaimiadhyahha, (business mana­
ger) of the estate for the time being according tO' the terms of 
this will, shall duly and at the proper times pay the Government 
revenue from the profits o f  the landed properties ’belonging to 
the estate, and shall thus protect the estate. I f  any immoveable 
property shall be lost through the negligence o f the manager' 
and otherwise than by divine visitation and circumstances over 
which there is no control, the liability to make good such loss, 
shall rest with the manager. After discharging the public reve­
nue, the collection charges and the cost of repairs of the houses 
from the profits of the immoveable properties, and of the trad­
ing business, six-sixteenths (sis annas) of the entire surplus 
balance shall be applied, year after year, in part towards the 
performance o f the worship and periodical festivals o f m y an­
cestral deities, idols, and chakras iu the proper turn; and the 
residue thereof towards the maintenance of all the members of 
the family and the performance of religious rites and ceremonies; 
and the. remaining ten-sixteenths (ten annas) shall bo carried to 
the credit of my estate, I f  disagreement and discord even­
tually take place between him (the said Shookmoy Chunder)
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1881 and the mother o f the minors, and they -want to live in separate 
SnooKMOY mess, then the said sis-sisteenths (six annas share) being regard- 

ed as a whole (or sixteeu-sixteonths), my eldest son Sreeman 
Monohaei Shookmoy Chunder Das, in consideration of his having in my 

Bassi. lifetime increased the vrealth by his labor and exertions in 
managing the ti-ading business, shall receive five-sixteenths of 
such whole (or sixteen-sixteenths, i.6., five-sixteenths of ten-six­
teenths) in the following case,— that to say, i f  a son is bom  to 
my last marx’ied wife of her present conception; and the sons of 
my last married wife shall receive the remaining eleven-six­
teenths (or eleven annas) in equal shares. I f  the issue o f the 
present conception of my last married wife is not a male child, 
or i f  being a male child he dies unmarried, then my eldest son 
Shookmoy Chunder Das shall, for the reasons abovementioned, 
receive five and-a-half-sixteentha, and the other sons ten and- 
a-hp,lf-sixteenths in equal shares, and they, in their respective 
rights, shall be competent to enjoy and make gift of such profits.

" Para. 9.—As long as my last married wife and the sons born 
of her womb, and my eldest son, the said Shookmoy Chunder 
Das, shall live in concord with one another, the expenses o f the 
clebsheva, 8cc., and o f the maintenance and daily and periodical 
rites and ceremonies of all the members of the family, shall be 
defrayed from the .six annas .share of the profits afoi-eaaid, If, 
liowever, after all they disagree and fall out with each other and 
separate in mess, tlien the sums o f money tliat may &U to the 
respective shares of the different sons, under the terms o f  the 
will, shall be placed to their respective credits in the accounts 
of every year* Any of the sharers shall, upon attainment o f 
majority, be competent to take and receive, upon his receipt, 
from the manager, the money placed at his credit, whenever ho 
may wish to do so. I f  the manager fraudulently refuses to pay 
the same, he and hia right to receive the profits shall be liable 
to make good the sharer’s claim with interest on the amount in 
deposit to his credit (such interest to run) from the date of 
demancl, and the manager shall have no right of objection thereto.

“ Para. 10.—The several objects to which the six annas share 
has been appropriated are likely to be effectuated in the same 
manner (as before) i30 long as concord and harmony exist. If,
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however, my last mamed wife or her sons, do not agi*ee wibh 1881
Sliookmoy Chunder Das, or Lis wife and son, and if there ShookmoyOhdndjjr
arise (in consequence) a necessity for separation, they shall be -msa
at liberty to separate; and, with the exception of the landed pro- jionohabi
perties and capital stock o f the trading business now belonging Dassi.
to my estate, atid the articles used by the idols, to divide and 
take, to appropriate, and to convey by gift, sale or otherwise 
the other moveable properties, aubject to the conditions, provi­
sions, and shares laid down in the eighth paragraph preceding, 
for the division of the ten annas share of the pi’ofita. Out 
o f the six annas share set aside for the expenses o f the 
dehsheva, &c., my last married wife shall, during the minority 
o f her sons, receive from the manager rupees twelve per 
month for the maintenance o f herself and the minora, and 
the balance shall remain in the hands of the manager, who 
shall meet from it the expenses of the yearly, periodical,,and 
daily rites and ceremonies, Any one o f my sons by my last 
married wife who attains majority shall, from the date o f his so 
attaining majority, cease to receive for his maintenance his pro­
portionate share of the said twelve rupees; and shall be entitled 
to his proper share (under this will), and shall enjoy and appro­
priate the same, and the surplus balance o f  the said six annas 
share which remains after defraying the worship^ the duties, and 
periodical and daily festivals and ceremonies, shall be received 
by my sons born of my two wives, in equal shares, without any 
difference in their proportionate shares..

“ Para. 11.— ÂU my sons shall reside in and occupy my ances­
tral dwelling and the dwelUnghouse and gardens constructed 
and laid out by myself. No one o f tliem shall be competent 
to demolish the same, or alienate them by sale or gift. A ll my 
sons will be entitled to hold and enjoy the same in equal shares.
' "Para. 12.— Îf any one of my heii^ dies Avithout male issue, 
his w;idow shall receive mainbenance only, and his grandson by 
a daughter (if any) shall get nothing. The profits of his share 
§hall be received in equal shares by the surviving sons ; .she shall 
remain in the family dwellinghouse as long as she lives, and on 
her death, the surviving sons shall receive the same in,equal 
shares for their residence,
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X881 Para. 15.— ^After the death o f Sreeman Shookmoy Chunder 
Sh ookm ot Das, by the ■will of God, m y  eldest surviving heir for the time
CSUNDEiR *

Dass being shall discharge aud perform, all the duties aforesaid a s  

JIojroHABi protector and manager of the entire estate, as kurta and shevait, 
Dabbi. according to the provisions of the seventh paragraph. And this 

direction shall hold good in respect of the sons, grandsons, and 
other heirs in succession.”

Kristo Prosad Das had been married three times. By his first 
■wife he had no son. By his second wife he had one son, Shook­
moy Chunder Das. By his third wife he had three sons, Hari 
Charau Das, who died unmarried, Gourhari Das, and Anand 
Hari Das. A t the date of his will his wife was enceinte, and 
subsequently gave birth to a son, who died an infant.

Kristo Prosad Das died on the 12th Joisto 1260 (24th May 
185S). The present suit was insfeitufced by S. M. Monohari 
Daasia, the widow of Anand Hari Das, who died in Phalgoon 
1279 (February 1873), against Shookmoy Chunder Das, Gourhari 
Das, and S. M. Fria Dassia, the widow of the testator.

The Subordinate Judge held, that the testator had attempted 
to create an estate unknown to the Hindu law, and that the will 
was invalid; and he gave the plaintiff a decree.

From this decision the defendants appealed to the Higli 
Court.

Mr. Ikans and Baboo Lurga Mohun Lo8s, Baboo Rashbeliai'y 
Qhose, Baboo Aukhil Ghund&i' Sm, and Baboo Lall Mohun Dosa 
for the appellants.

Mv. Branson and Baboo H urry Mohim Chuolcerbutty and 
]?aboo Opendronath Mitter for the respondents.

The judgment of the Court (F ie ld  and M oD on ell, JJ,) was 
delivered by
■ F ield, J.— T̂he most important questions to be decided in this 
case are concerned with the construction to be put upon the will^ 
dated 17th Bysaok 1260 (corresponding with the 28th April 
1858), made by the late Kristo Prosad Das.

It may be well to observe that this will waa made before the
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passing of llie Hindu Wills Acb of 1870, and that, therefore, I881

the provisions of this Acb, g.ud the provisions o f the Succession,
Act incorporated therein by reference, have no direct appUca- dass

tion to the will with which we have to deal iu the present case, mohohaih
The testator Krisfco Prosad Das was thrico married, as he I>assi. 

states in the 4th paragraph o f the will. By his first wife he 
had no male ofÊ spring. By his second wife he had a son 
Shookmoy Ohunder Das, the defendant No. 1. By his third wife,
Sreemutty Pria Dassia, he had three sons bom before the date 
of the will, viz., Haii Charaa Das, Gourhari Das, and Anaud 
Hari Das; and his wife was on tliab date pregnant, and, according 
to the finding of the Subordinate Judge, was subsequently deli­
vered of a posthunioaa son, who was born alive, and died a 
short time after his birth. It may here bo observed that al­
though an objection has been taken to the finding of the Subor­
dinate Judge on this point, such objection! has not been argued 
or pressed before us by the learned Counsel who represented the 
respondents.

Had Gharau died after the testator’s death and before the 
institution of the present suit. Gourhari Das is the defendant 
No. 8, and the plaintiff is the widow o f Anand Hari Das, th6 
third son by the third wife.

The will, after setting forth the family relations of the testa­
tor, and the manner in which he had acquired his property, con­
tains the following paragraphs, which we have had carefully 
translated, the translation to be found at page 84 and following 
pages of the paper-book being admittedly incorrect in many 
essential particulars.

(His Lordship then stated the provisions of the will as above 
and continued);

The plaintiff, as the widow of Anand Hari Das, has brought 
this suit to recover the share of the property to which she, as 
Anand’s widow, would be entitled i f  Kriato Prosad Das had died 
intestate; and her main contention is, that the provisions of the 
will are void, »nd that effect cannot be given to them so as to 
deprive her of the share to which she is entitled in the family 
property.

The Subordinate Jadge has given her a decree, which ia to
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1S81 be found afc page 166 of the paper-book. Substantially he 
Shookmoy comes to the conclusion that the testator has made no devise or 

DAsa bequest of the corpus of his property; that he has attempted 
MoNOHAffit *̂0 create an estate which is invalid under the Hindu law ; that, 

J>ABsh therefore, the general intention o f the will fails, and the pro­
perty must descend, according to Hindu law, in the same man-* 
ner as it would descend if Kristo Prosad had died intestate.

In order to deal with the questions which have been argued, 
before us, it will be useful to summarize the provisions and limit- 
ation.? contained in the will. They are—

\st. The corpus of the estate,— that is, the houses, zemindari, 
taluks, and capital employed in the business,—is to remain intact. 
There is to be no alienation and no partition. This direction is 
repeated more than once in the will,

2nd. The moveables may be partitioned and alienated i f  
Shqpkmoy and the widow cannot live together amicably.

3rd  There is a general direction that the testator’s sons, 
grandsons, great grandsons, and so on, are to enjoy the profits o f 
the estate; but this general direction is controlled by the direc­
tions which follow as to the mode of enioyihent.

4ith. The eldest son Shookinoy Ohunder Das is to act as mana­
ger and shevait without power of alienation and without power 
to withdraw the capital invested in business. He is to keep 
regular accounts. On Shookmoy’s death the eldest male heir for 
the time being is to succeed to the position of manager and 
shevait.

Sih. In respect o f tlie maimor in which the profits are to be 
dealt with, the Government revenue, collection charges, and costs 
of repairs of houses are to be first defrayed therefrom,- after 
which the profits are to be divided into two portions—a six-anna 
portion and a ten-anna portion.

Qth. The six-anna portion is to be devoted to the worship of the 
idols and the maintenance of the family. The testator expressly 
declares that this portion will be sufficient for these objects 
(see para. 10). I f  the members cannot manage to live togetlier 
in harmony during the minority of Sreemutty Pria Dassia’s chil­
dren, she is to receive out of this sis-anna portion twelve rupees 
per mensem for the support of herself and her. children, Each
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son, after attaining majority, is to get his sliare under the other 1881 

provisions o f the -will, and his maintenance is no longer to be ® 
defrayed from the monthly allowance o f twelve rupees. The d a s s  

balance of the sis annas share, after defraying the expenses o f  mosoham 
■worship, is to be divided equally between all the sons. It may D asbi. 

be observed here, that there is no express provision as to the 
accumulation of this balance during the minority of the children.

*7th. The ten annas portion of the profit's is to be credited to 
the estate; or, in other words, to be accumulated so long as Shook- 
moy and Pria Dassia live in harmony.

8th. I f  Shookmoy and Sreemutty Pi-ia Dassia cannot live 
together in liarmony, then the ten annas share of the profits is to 
be divided, Shookmoy getting five-sixteenths, if a fovu’th son be 
bom of Pria Dassia, which event the Subordinate Judge finds to 
have taken place. The sons of Sreemutty Pria Dassia are to 
receive the remainder of the ten annas portion of the profits in 
equal shares. In the case of the minors, their .shares are to be 
accumulated till majority, and then paid to them on demand.
An absolute power o f disposal is given to the sons over the pro­
fits so divided amongst them.

9ih, The dwellinghouses, ancestral and constructed by the 
testator, and his gardens are given to all the sons in equal shai-es 
•without power o f alienation.

lOi/i., The share o f an heir (son) dying without male issue is 
to go to the sons (male lieirs) existing at the time of his death.

lu  construing the provisions o f this will, we mu.st follow the 
usual rule, that is, endeavour to collect the testator’s intention 
from the language used by him, and then consider ■whether such 
intention is within the testator’s power, limited as it must be by 
the general policy of the law (8 Moore’a Ind. App., 80). In 
order to discover that intention, we must also follow the rule 
laid down by their Lordships of the Privy Council in the Tagore 
co8e(l), -where they say that “ the true mode o f construing a will 
is to c'ohsider it as expressing in all its partsj -whether consistent 
■with law or not, the intention of the testator, and to determine 
upon a reading of the whole will, whether, assuming the limit­
ations therein mentioned to talce effect, an interest claimed

(1) 0 P. L, U., 400.
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1881 under it was intended under the circumstances to be conferred ” 
SnooKMOT It will be convenient to consider the intention of the testator, 

Dass fivst, as to the six annas ^hare of the profits ; secondly, as to the 
MoNoHAm profits; thirdly, as to the dwellinghouses

Dassi. and gardens; and fourthly, as to the moveahlo property.
F'Wst, then, with regard to the sis annas share of the profits, 

the testator directs in the 8 th paragraph of the will, that such 
share shall be applied to defray the cost of worship of the idols 
and the expenses of the maintenance and clothing and cere­
monies of the entire family. It has been contended on the 
authority of the case of Ohv/ndevmoni Dassee v. Moti Lall 
MuUich (1), that this disposition of the six annas share of the 
profits ia wholly void. In that case the testator directed that 
certain lands should be held by his executors on trust to apply 
the rents ami profits, jirst, in the celebration of certain poojas 
and in performing the worship of the family idols and other 
religious festivals; and secondly, for the maintenance of the five 
younger sons, their wives, sons, and male descendants, and female 
descendants till marriage. It was held, that the real object of 
the testator was to establish a permanent endowment to the 
tostator’s descendants, and that the perpetual trusts for this pur­
pose Tvero void. We think that the argument founded on this 
case will probably be sufficiently answered by the case of 
Ashutosh Butt v. Doorga Churn GJuitterjee (2), where, in a 
somewhat similar case to the present, it was held, that a direc­
tion that the surplus, after meeting the cost of religious acts 
and ceremonies, should be devoted to the support o f the family, 
amounted to a good bequest of the sui'plus to the members of 
the joint family for their own use and benefit. It appears to 
us, however, that the present case is not so exactly similar to 
either of the oases just quoted that it can be decided upon the 
authority of either of them. In the present case there is no 
gift .of the corpus of the real estate. The intention of the tes­
tator clearly was, that such corpus was never to be alienated or 
partitioned; and in order to carry out this intention, he has 
directed the management o f  the property to be vested in hia

(1) 6 0. L. II., 406. (2) L. R., 6 Iu<l. Ap., 182 ; 0., 5 C. L. B., 296.
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Bldest son him surviving, and after him in the eldest male des- issi
Cendant for the time being,— that is, in a perpetual series o f  Su o o k m o y  

managers or trustees. Mr. Evans has eonfcendedj that the gift dIss
o f the six annas shave of the profits is a good gifb of the corpus jiQXQHA.Rt
according to the cases to be found at Theobald on Will.s, p. 243; Dassi.
see also s. 159 of the Indian Succession Act, X  of 1865, In the 
case of Mannox v. Gi'mier (1), Sir R. Malins, V. C., said, that 
there 'was no distinction between giving the income o f  the land 
and the rents and profits o f the knd, and that a gift of tho in­
come of laud unrestrictefl is simply a gift of the fee-siniplo of 
the land. Can it be said that, in the present case, there is an 
unrestricted gift of the six annas share of the profits ? Can it 
be held that a gift of these profits -was intended to be a gift of 
the real estate itself, when the intention o f the testator to be 
gathered from the "whole will clearly was, that there should bo 
no gift of the real estate, that the real estate should ren\ain 
unalienable and unpartitioned in the hands o f a perpetual series 
of managers? It appears to us, that there can be only one 
answer to this (Question; and that the answer must be in the 
negative.

It  is settled law that a private person cannot, by gift or will, 
create anew estate, or make property inheritable otherwise than 
-the law directs: Jatindra Mohan Tagore v. Qan&vdra M ohm  
Tagore (2), E urm m  Asim a Erish/m JDeb v. Kumara Kumara 
Krwlvm  JDeb (3), Sonatun Byaaoh r. S. M , JuggvisooTi&eee 
Doasaa (4). I f  then there be a good gift o f  an estate, and there 
be also a prohibition against alienation or partition, the gift will 
be good and the prohibition will be void; Jatindm  Molwm 
Tagore v. ffam ndra M ohm Tagore (3), 8. M. KriShnarofinam 
Daai v. Amm da E m h m  Bose (Q), Kvmm'Ct, A shm  KrisJma 
Deb V . Em rnra Evm ara Krishna De6 (3). Whea there is a good 
gift with an invalid restriction, the gift will be good, the restriction 
void. Where there is a general intention to create a valid estate and 
a particular intention to deprive such estate o f its legal incidents,

(1) L . B., 14 Eq., 463. (4) 8 Moore’s I. A „ 68.
<2) 9 B. L. II., 894. 9 B. L. R., 404,
(3 ) 2 B. L, B,, 0 . 0., 20, 27. (6) 4 J3, L . R., 0 .0 . ,  231.
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1881 effect will be given to the general intention, and tlie particular 
SHooKMoy intentioa will be disregarded. la it possible to say that in the 

present case we cau gather from the will a general intention on 
jr NO testator to create a valid estate in the real pro-

Da ssi. party in favor o f any person or persons who could take such
estate according to the Hindu law ? It appears to us, that it is 
impossible to gather any such intention from the W'ill. The 
general intention which ia obtainable from the whole instru­
ment, is clearly not an intoafcion to create a valid estate in the 
corpus in favor of any individual, but to tie up such corpiis, and 
to give the profits only to the male descendants of tlie testator;
or. in other words, to create, in the profits merely, a sort of
estate in tail male. It is clear that to this general intention effect 
cannot be given according to the principles laid down in the 
decided eases. We think, therefore, that the principle o f Man- 
tiox V . Greener (1 ) cannot be applied to the present case.

There are other considerations upon which it appears to ns 
that the bequest o f the six annas share o f the profits must fail. 
The testator directs that the surplus of this six annas share, 
after defraying the expenses of worship, is to be divided equally 
between the sons of both his wives. In auother paut o f the 
■wiU he directs that the minor sons are to get their shai-es only 
on attaining majority. As to what is to be done with the 
minor’s share of the profits in the meantime, there is no dear 
direction. As to what is to be done with this six annas share 
of the profits after the death of the sons, there is no express 
direction—no direction at all, unless we can come to the conclu­
sion that the general provisions of paragraphs six and twelve 
apply. As to paragi’aph twelve, it has been contended by Mr. 
Evans that this paragraph contemplates the failure of sons of 
the testator’s son, and not an iudefinite failure o f male issue; 
and he relies upon the case of Sreem%tty Boorje&money D om y y. 
Denoohwndoo MvMick (2), In all probability it would be pror 
per to put the construction so contended for upon this paragraph, 
of the will, inasmuch as, although the testator uses the word 
"heirs” ia the first sentence, he directs that the share o f the 
profits o f his deceased heir shall be divided equally among his 

(1) L. R., 14 Eq., 462. (2) 9 Moore’s L A., 123.
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" sons, ” not “ heii-s," ■who will he then alive. Bat it is not i n _________
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our view, material tojjeeide this question, inasmuch as, accoriling Shookjioy
I/HTTN liIiiK

to the consbraction xraich we think must be put upon the whole Bass 
will, the general intention of the testator fails. The general moxohaiu 
direction contained in paragraph six is clearly intended to create 
an estate in tail male. Such an estate would, we think, he 
void by Hindu law. In the case of Sonatun Bymch v. Sree-' 
mutty luggut Soondne Dom e (1), Sir James Colvile, who 
delivered the judgment o f the Supreme Court, said:— " We can­
not see that the testator has made any distinefcion between his 
grandsons, his great gi’andsons, or the remoter deseendants com­
prised in the terms ‘ et cccteiuheirs.’ All are to inherit their an­
cestor’s share according to the shasters, or Hindu law, modiiied 
only by the exclusion of the females or the de.-scendanta of 
females; therefore the object which he has in view is to create 
for his own property, as long as he has any descendants in ,tho 
strict male line, a new course of descent. That object is, we 
think, beyond the scope of the testamentary power recognized 
by law, and must therefore fail.” Their Lordships of the Privy 
Council did not expressly overrule this dictum, and, in the view 
which they took of the case, it was unnecessary to find specially 
upon this pointj but the Tagore ease (2) is au authority that the 
creation by a Hindu of au ®tate of inheritance in tail male is 
void. It has been argued that the present case is similar to, 
and ought to be governed by, that o f Soiwtun Bysack v, 8ree- 
mutty Jiiggut SooTicJreeDossee(l),but it ajipearsto us that there 
is one essential difiereuce between the two cases. In that case 
there was an express grant of the corpue to the idol; and the 
Privy Council held, that the effect of this was to grant the pro­
perty effectually for the benefit of the .sons. In the present 
case, not only is there no express grant o f the corpus, but, as has 
been already pointed out, the presumption o f such a grant is 
opposed to the general intention of the testator to bei^athei-ed 
from the whole o f the provisions o f 'the will.

Upon the best consideration that we have been able to give to 
the matter, it appears to us that the disposition of the six annas

(1) 8 JJooro’s I. A., 80. (2) 9 15. L, II., 877,
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1881 ahare o f the profits ia void, and that as regards such share the 
SUOOKMOY testator must Le deemed to have died iute^ate.

DiBS Then as regards the ton annas share of & e profits, the case ia
Monohabi stronger. Two events appear to he here contemplated,—

Bassi. the event of the family continuing jo in t ; and second, the
event of the family becoming divided. In the former case tlie 
ton annas share of the profits is to he credited to the estate; in 
other words, is to be accumulated, and apparently for ever. It 
is scarcely necessary to say that any such direction for accumu­
lation without a disposition of the beneficial interest is vo id : 
Eumara Asima Knshtia Deb v. Kumara Kumara Koishna 
Deb (1) and S. M. E n sh w rn m n i Daai v. A n m d a  Enshna  
Bose (2).

Then, in the second event,— that is, in the case of the eldest 
son and the third wife and her sons not being able to agree,— the 
profits are to be divided in the shares directed in the eighth
paragraph of the will. There ia no grant of the corpus, no dis­
position of the beneficial interest, and the remarks already made 
with reference to the six annas share of the profits apply here 
with still greater force. In any case it will be observed that 
the disposition of the ten annas share of the profits is made to 
depend, not upon the will of the testator, but on the subsequent 
acts of the legatees. It appears to us that, as regards the ten 
annas share of the profits o f the real estate also, the testator 
must be taken to have died intestate.

Thirdly.— As to the dwellinghouses and gardens, we think 
the eleventh jmragraph of the will contains a valid disposition. 
The general intention of the testator here, was to give this por­
tion of the property in equal shares to all his sons, and to this 
general intention effect must be given. We have also a parti­
cular intention prohibiting transfer by sale or gift. This parti­
cular intention is opposed to the policy o f tlie law, and must, 
therefore, be disregarded. The result is, that so far as these por­
tions of the property are concerned, the will does not interfere 
with the plaintiffs rights by Hindu law.

Fowihly.— ^With respect to the moveable property, there is 
no express gift in the will, but there is a direction in tlie tenth 

(I) 2 R. L, 11,, 0. 0., 41. (2) 4 B. li. K., 0, C.„a7r.
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paragraph, tliat, in fcho event o f separation, the moveablu pvo- wsi
perty shall be partitioned according to the shares mentioned Suookmoy

in jmragrapli eight « i  applicable to the ten annas share o f  the

MoxoHAitr
We think that, although there is no gift o f  the moveables iii D a s s i, 

so many words, we may reasonably gather from these provisions 
an intention on the part o f the testator to give the moveables 
to his sons in the shares above specified, and that this case 
comes within one of the general rules o f  construction, namely, 
tliat effect should bo given to a general prevailing intention, 
however imperfoctly and obscui’ely indicated, if discoverable by 
a fair and liberal construction of tho language of tho will, and 
if allowed by law.

The result will be, that tlie decree of the Subovdinato Judge 
will be modified in respect of the moveables only, and as to the 
rest of the property will be confirmed.

It remains to deal with the question o f accounts, and it* ap­
pears to us, that we ought not to interfere with the direction 
given in this respect by the Court o f first instance. The wiJl 
itself direct? the managing member to keep accounts; and if 
these directions have been followedj there ought to be 110 diffl- 
ciUty in accounting for tlie profits since the death of the testator.

It may be well to observe that, as to the /aetvm o f the will, 
we entertain no doubt that the will was duly executed by tho 
testator. Some arguments were addressed to us to impugn the 
genuineness o f the w ill; but we think that there can be no 
reasonable doubt as to the will having been executed by tho 
testator, regard being had to tho direct testimony and to the 
internal evidence supplied by tlie instrument itself.

Decree modified.
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