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Before Mr. Justice U'iln/m and Mr. Jitilrna Fiehl.

MANO MOIIUN GIIOSE and othfrs (I’ t.vistirr^i'i a  MOTHUUA
MOIIUN PiOY AN» OTHERS (D e m s d \sT')." 10.

LmUidion—Possemmi— Oans of Proof —AUnvion—Disposnessina—Acts 
of Ownership.

In a suit for {leclnratlon o f titla to, an<l renovery o f pojsesgion of, alluvial 
lands, which hnd been diluviated mopts than twelve years bofore the iustUu- 
tion o f the suit, the plaintiffs proved tlieir title and posses.siou up to the time 
o f diluviotion, and alleged that the lands had re-fiinnciJ witliin twelve years, 
without alleging or proving posaeaaiou during that period. The iliifundanta, 
on the other hand, alleged, that tlie re-fi)nnation had taken placo more than 
ttvelve years before suit, and that they had acquired a title to the landri by 
adverse possession for that period.

Held, that in such a case the submergence of the lands after dilnvion ought 
to be presumed until the contrary was fiho'wn, and that the onus of proving 
re-form^tion before twelve years and adverse possession, was shifted to the 
defendants.

Per TVieson, J.—As a general rule, where a plaintiff olairaa land from 
which he alleges he has beeu dispossessed, the burden is upon him to 
show possession and diapQsscssio;i' ̂ /rithiii twelve years.

Proof of possession within twelve years does not necessarily mean proof of 
acts of ownership within that time. The nature of the proof of possession 
must depend on the nature o f  the case.

There are many cases in which the party on whom the burden o f proof 
in the first instance lies, may shifc the burden to the other .side by proving 
facts giving rise to a presumption in his favor.

In the case o f lands gradually diluviated and gradually re-formed, if  the 
dilnviation has been more than twelve years before suit, the claimant, unless 
he cun show possension since the rC'formation, must at least show that he was 
in possession down to the date o f the diluviation.

Where the true owner is in possession at the time of diluviation, his pos
session is presumed to continne as long as the land continues submerged : 
probably also afterwards, until he is dispossessed.

Appeal from Original Decree, No. 135 of 1879, against the decree of 
Baboo Gunga Churn Sircnr, Subordinate Judge o f Dacca, dated the 28th 
December 1878.
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Per F ield, J.—AIthougli, according to the general rufe, it lies upon the 
plaintiff, who is met m tb the plea o f limitation, to show hia own posgeggion 
witbin twelve years before the institution o f the suit, when the property in 
dispute is capable of actual and visible poaseasion, yet, in the case of pro
perty which is not susceptible of actual and visible possession, an exception 
from the natnre of the thing must be made to the general rule. In snch 
cases, when the title and possession have been proved to be in a certain 
person up to a certain point o f time,—when there hns been no transfer of the 
title ,to any third person,—and there is no evidence thot possession was exer- 
cised by a person other than the person having the title, so long as actual 
visible possession was possible, the possession o f  the person having the title 
will be presumed to continue until the property has again become susceptible 
o f  actual visible possession. Proof o f  possession is presumptive proof o f 
ownership, because men generally own the property which they possess. 
And if the ownership of property is proved, and there is nothing to show that 
the possession of such property is with any other person other than the 
owner, it may fairly be presumed to be with the owner. Such a presumption 
then takes the place o f  evidence to show the pkintifi’s possession within 
twefve years before suit, of a property in which, from the nature o f  the thing, 
evidence of actual possession is Impossible.

T h i s  was a suit for declaration of title to, and recovery of 
possession of, 3,250 bighas of land formed, by  alluvion 6n the 
original site of, and by accretion to, among otliers, a certain 
chur known as Chur Bajiipore. During tlie lifetime of the 
plaintiffs’ father, the lands commenoed to be diluviafced; and, in 
the rainy season o f the year 1866, were wholly submerged. 
Subsequently, when the rainy season of the year 1871 was 
over, the disputed laud again began to form by alluvion on the 
original site of the mouzas, and almost all the laud had re
appeared. The plaintiffs continued to pay the £xed sadr 
jama, although the land was submerged. On attempting to 
take possession o f  the newly-formed Jatids, tlie plaintiffs were 
resisted by the defendants, and proceedings were commenced 
under s. 530 of the Criminal Procedure Code ; and on the 30'tli 
June 1875, the Magistrate attached the lands under s. 631. 
The defendants contended that the boundaries were not .cojr- 
tectly stated; that the plaintiffs had sued not only for the 
attached land; but also for lauds which were not included ia the 
attachment; that the suit was bad by reason o f misjoinder; and. 
that it was barred by limitation. The Civil Court Amin made
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tt local iavesHgation, and prejmced a ma.p, on whicli the land 
claimed by the plaintiffs was marked A  and B. Tho Subordinate 
Judge gave the plaintiff:) a decree for the laud marked A , but 
dismissed the suit as to the land markod B on the ground of liniit- 
ation, holding tliat, althou^li the plot wus a part o f the re-formed 
land o f which the plainf.ifFji’ father held possession until it was 
diluviated, it was iucumbent ou the plaintiifs to prove that tlie 
laud was thrown uj) by the river within twelve years preceding 
the date of the suitj or that they held pos^ossion at any time 
within that period.

From this decision the plaintiflEs appealed.

Mr. Evans and Baboo Srcenath Doss, Baboo Doorga Mokwi 
Doss, aud Baboo JSoido Nath Dutt for the appellauts.

Mr. Bransnii and Baboo K(tU Mohun Doxs, Baboo Hem 
Chunder Baiierjee, Baboo Mohiny Mohun Rojj, Baboo Boj/kaut 
Nath Dass, Baboo Bnssunto Coomar Bose, and Baboo Kashi 
Kant iSen for the reBpoudeuts,

The folloAviiig judgments were delivered:—
W il so n , J.—This is an appeal from a decree o f the Subor

dinate Judge of Dacca. The suit was brought by the appel
lants to recover certain chur lauds, as being a re-formation ou 
the site of their Chur Bajapore* There is no question that the 
plaintiffs’ father (whose heirs they are) was th  ̂ owner and in 
possession of Chur Rajapore until it was diluviafced; that the 
varioua defendants, or their predecessors in title, were interested 
in various churs adjacent to Char Bajapore; that Eajapoce ai\d 
other adjacent churs were, at dates wliich are disputed dilu- 
viated; that ^e-fomatious have subsequently taken place; that, 
from time to time, as re-formation took place, attempts have been 
made by the parties interested to show that portious of the 
ve-formations were on the site of their own ohurs; and that, in 
1875, disputes haying arisen about some ro-tbrmed laud, the 
Deputy Magistrate attached certain lands, the extent of which 
is disputed, leaving the parties interested! to sue iu a Civil 
Coutfc. The plaiutiflfs, therefore, brought this suit, joining us 
parties all the parties to the attaohmeut-proceodiugs.

M a s o
MoHirs
Guo.s»

r,
Mothuba

M o iic n
Roy.
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1881 The laud claimed in the suit consisted of two plots, marked 
M a s o  in the Amin’s map A  and B. As to plot A , the plaintiffs have
Ghobk obtained a decree, aud that decree is not appealed against. As

Mothuea. principal groups o f defendants resisted tlie plain-
SfoffljK tiffg' claim. The defendants Nos. 4, 17, and 18, as inteveated in 

a clmr known as Adma Munirabad, claimed so much o f plot 
B as lies to the south o f a done, indicated iu the Amin’s map as 
No. 1.

The defendants Nos. 1 and 2 claimed so much of plot B 
(IS lies to the north of tliat done as belonging to the chur 
Baboo Chur. Tlie main defences were tho same in both cases;

1st. It  was denied that tiie lands in question were re-form
ation on the site of Rajapore.

2nd. It was alleged that, in the year 1869, the present plain
tiffs had, in a summary proceeding under s. 318 o f the former 
Criminal Procedure Code, claimed these same lauds, and their 
claim liad been (lisullowed. And it was said that as they had 
not brought a suit within three years, their right was barred.

Sj’rf. Each of these groups o f defendants set up a title by 
adverse possession for more than twelve years under the ordi
nary law of limitation.

The lower Court held iu fnvor of the plaintiffs upon each 
of the first two questions j but, upon the third question, held in 
each case iu favor of the defendants; and accordingly dis
missed the suit so far as it related to plot B.

Tlie aj)pellants dispute the finding of the lower Court upon 
the third question. The respondents support that finding. 
They also seek to support the decree of the Court below, on the 
ground that its findings upoi) the first aud second questions 
were wrong.

The main questions for our decision are, whether the findings 
of the lower Court upon these questions are correct. Some 
other minor points have been raised which I  shall notice subse
quently.

Upon the first question, whether the lauds in dispute are a 
re-formation on the site o f Rajapore, I  agree with the Court 
below. The survey map of 1859-60 shows at once that the 
plaintiffs’ view of the position o f Hajapore is approjdniately
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correct. And the report and map of the Amin plnce the mat- 18S1
ter beyond doubt, i f  tliey can be trusted. But it is said that Maso
V  ,  ,  _  , • ,  M o h u s
they are not to be trusted. 1 a.gree that the reports and maps Griioac
o f Amins in Buch eases should be examined witli caution. In jiothVea
t!»e ])reaent case, the work of the Amin bears marks of care and 
intelligence. He hiul witli him the thak maps o f the several 
thalw in question. He began his work, quite riglitly, on tlie 
iindlluviated lands of Slubgen on the east and north-east o f 
Eajapore, where there were permanent marks easily ascertain
able. Having thus obtained trustworthy starting points, he 
saya ; — “ I  have accordingly duly ascertained the distance 
between the laud and the chur from the aforesaid stations, and 
having successively ascertained the original site of tlie mouzas 
mentioned by the parties according to the measurement and 
bearing of the thiik from that place, I  have correctly put down 
the same in the proiier plaoe iu the map made by me, and 
demarcated the different mouzas with different colours.” His 
map is before us, and lie has annexed his field-book. It is said 
that his field-book is defective iu not giving with sufiicieni: 
clearness all tlie details o f his raeasureiaent. It may be that 
some points in that field-book might be the better for further 
explanation. I f  bo,  that would have been a good reasou for 
applying in the Court below to liave the Amiu called and exa
mined. It is no reason why we should upset the finding of the 
Court below, in the absence o f  any oircuoistanoes throwing 
doubt upon the correctness of the Amiu’s method or the accu
racy of his results.

The next question is, whether the suit is barred by reason of 
its not having been brought within tliree yeai'a o f the order 
of the Magistrate in 1869. As to this I  agree with the Court 
below, that the identity of the land tlien iu dispute with that 
now ia dispute has not been estahlished. A ll that appears is 
that) among the attempts made by various persons to identify 
parts o f  the land gradually re-forming, one was made by persons 
acting for the present plaintiffs to identify some land as Raja- 
pore. The attempt failed, and tlie claim was dismissed. There 
is no reason to think that the land then claimed was, or could 
be, the same as that now iu dispute.

VOL, VII.] CALCUTTA SERIES. 229
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The next question is, with regard to each portion o f plot B, 
whether this suit is barred by reason of twelve years’ adverse 
possession. As to this the plaiatiifs’ case is, that the diluviation 
of their lands began about 1860, and was completed about 1865; 
that the re-formation began in 1871, and was completed about
1875. The defendants throw back both events to much earlier 
dates, and say that they have been in actual occupation of the 
lands iu dispute for far over twelve years.

W e have first to enquire upon which side the burden of 
proof lies. The Subordinate Judge oast the burden upon 
the plaintiffs, and held that it lay upon them to sliow, either 
that the lands were re-formed witliiu twelve years, or that they 
had been la actual possession witliiu that period. In thia 1 
think tliat the Subordinate Judge was iu error.

As it has been contended that the authorities upon this sub
ject Jive in conflict, it is nfeoessary to consider the matter both 
from the point of view of principle and from that of autiiority.

Certain propositions of law upon the subject are undoubted.
It  is not dispnted that, aa a general rule, where a plaintiff 

claims land from which he alleges he has been dispossessed, the 
burden is upon him to show possession and dispossession within 
twelve yBOts—Makarajah Koowur v. Baboo NundLoU Svigh (1).

Proof o f possession within twelve years does not necessarily 
mean proof of acts o f ownership within that time. Tlie nature 
of the proof of possession must depend on the nature of the case. 
In the case of a house actually occupied, or laud under cultiva
tion, or yielding a rent, proof o f possession is easy. In many 
oases, as o f lauds incapable of cultivation, jungle or waste lands, 
uninclosed plots of various kinds, all the proof tliat can com
monly be given is to show possession taken, or acts of owner
ship done, at some time, which possession will, in law, continue 
\mtil the possessor by his conduct shows that he means to relin
quish his possession, or he is excluded by some one else., These' 
considerations, however, afieot the mode of proof, not the burden 
of proof. The general rule still is, that the plaintiff must prove 
that he has been dispossessed within twelve years; see Pandurdng 
Govind v. Balhrishna Hari (2)i

(1) 8 Moore’s L  A ., 199, 220. (2) 6 Bomb. H. C., 125.



But tliere are mirny casea in whicli the party on tvhom the issi
burden of proof in the first iiiatanee lies, may shift the burden Maso

to the otlier side by proving fiiota giving rise to a presumiition G h o se

in his favor. "W e have to consider whether the present plain- aioxiiunA
tiffs have succeeded in doing so, and for that purpose it ia neces- 
sary to examine the decisions as to the burden of proof in the 
case of lauds gradually diluviated and gradually re-formed.

As to such casesj a second proposition is, I  think, beyond ques
tion, tliat when the diluviation has been more tlian twelve years 
before suit, the claimant, unless he can show posse-ssion mice 
the re-forniation, must at least show that he was in possession 
down to tlie date o f the diluviation.

A  third propositiou is also, I  tliink, beyond dispute, that 
■where the true owner is in possession at the time of diluviation, 
his possession is presumed to continue as long as the land 
continues submerged: probably also afterwards until he is

VOL. VII.] CALCDTTA SERIES. 231

Tins proposition, however, would not be sufficient to shift the 
burden of proof. It would leave it upon the plaintiflf; but 
would enable him to prove his case either by showing the 
dispossession to have been in fact within twelve years, or that 
the submergence has continued down to within twelve years, 
so that his poi^session canuot have been interfered with more 
than twelve years ago.

But then arises the question, whether we ought not to presume 
something further in favor of the plaintiffs, whether, when they 
have proved their possession down to the })eriod of diluviation, 
and have shown the diluviation to have occurred at such a date 
and under such circumstances as in this case, we ought not to 
presume the submergence and with it tlie plaintiffs’ possession 
to have ooutinued until the contrary is shown. I f  this pre
gumption can properly be made, then the burden is shifted to 
the defendants of showing adverse possession for twelve years.

.Upon priuoiple, I  think, such a presumption may properly be 
made. The well-known presumption in favor o f the continuance 
of a physical condition, in the ordinary course of things likely 
to continue, until the contrary is shown, is embodied in s. 114 
of the Evidence Act, which section is followed by illustrations



232 THE INDIAN LAW  EEPOllTS. [VOL. VII.

1881
Mano

Mohun
Ghose

Mothuiu.
Mohun

E o y .

and explanations. In the present case it appears, tliat tlie total 
’ area diluviated was very large, and the process of diluviation 
and re-formation gradual; that, at the date o f the thak map of 
1859, the river had not touched Rajapore ; and from the survey 
map o f 1859-60, that at that date it had affected a portion of 
that estate. The evidence shows beyond doubt that the process 
of ililuviation \yent on afterwards. Under these circumstances, 
it seema to me, on principle, reasonable to presume that the lands 
in question continued submerged iu Mavcii 1865 (which is the 
material date) until the contrary is shown.

The weight o f authority seems to me iu favor of the same
view.

In the case of Mohunt Chattoorbhooj Bharti v. The Oovern- 
ment o f  India (I), the plaintiffs proved that they were in posses
sion o f the lauds in question in 1846, and that the lauds were 
soon ftfter that time diluviated. The suit was brought in 1869, 
and the Court (Garth, C. J ., and Tottenham, J .) held, that the 
burden lay upon the defendants of proving that the suit was barred 
by limitation. In another case (Reg. App. No. 280 of 1877) 
it appeared, that the plaintiffs were in possession of the land 
in dispute up to the diluviation, which took place some time 
after 1858. The suit was brought iu 1876. Pontifex and 
McDonell, JJ., held, that the burden lay ou the defeudaut 
to show that tlie claim was barred.

In Badha Gobind Roy v. Inglis (2) the suit was in respect of 
soil which had been part of the bed of a lake, but which, by, 
the gradual drying o f the lake, had became cultivable laud. 
The defendants I'elied, amongst other defences, upon limitation. 
The Privy Council having held first, that the property in the soil, 
and not a mere right of fishing, was iu the plaiutiff3,-went on to 
hold further that it lay upon the defendants to show an adverse, 
title by limitation. It does not appear to me that the Privy 
Council intended iu this case to reverse its earlier ruling in 
the case to which I  have already referred.' But that Court, 
does appear to me to have laid down a rule applicable to cases 
{analogous to the case before it, which we are bound to follow- 
in the present cose, if it is properly within the analogy. And.;

(1) Reg. App., No. 18S o f 1877, unveported. ( i )  7 0. L. R., 364.



I  am miiible to see any renaonable cli.qtinof,ion between the case 
o f Jand formed by tlje gradual drying up of a lake and that 
of laud dilaviftted and tlieii re-formed by the gradual action o f  Ghosb

a I'iver. .’ iIothbba

Tha same rnle was followed in a very recent case— Kally 
Churn Sahoo v. The Secretary o f  State {\)—before Gartli, C. J., 
ami White and Miicleaiij JJ.

Two cases Jiave been referred to ns authorities to a contrary 
effect. lu Koomar E m jit Shtgh v. Schoenc, Kilbnrn (2), the 
plaiuUifs claimed 700 bighas of land, a re-formatiou on their 
site. They alleged diluviatiou between 12G3 and 1270; re- 
fornaation between 1270 and 1273 ; tliat they had been in actual 
possession in 1273, and been dispos.sessed in 1274. Tlie suit 
was brought in 1876, corresponding to 1283. The Court 
(Jaokaon aud MaDonell, JJ.) held, that the burden of proof 
was governed by the ordinary rule as laid do'wn in the «ase 
referred to iu 8 Moore’s P. C, And looking at the case as put 
forward by tlie plaintiffs themselves, a case o f actual possession 
and dispossession of cultivable lands after their re-formation, 
this ruling does not seem to me inconsistent with the others to 
which I  have referred. In this case further it was found, that 
the plaintiffs had not been in poasessioa since xe-formation, and 
that the bulk of the land had been re-formed for more than twelve 
years. But a point was raised as to some 200 biglias (the 
exact amount and its situation not being ascertained) which 
the Court below was inclined to think might probably have been 
re-formed within twelve years. The learned Judges iu this Court 
held, that it lay upon the plaintiffs to show which, if any, of the 
lands iu dispute had so re-formed within twelve years. I  am 
not satisfied that there is necessarily any inconsistency with 
the authorities, 1 have considered, in holding, that where the 
plaintifi^ made theic claims upon one ground, and having failed 
iu establishing that case, sought to recover a portion of their 
claim on a wholly different ground, it lay upon them to show 
how.much they could apply the latter ground to.

In  Mahomed Ibrahim v. Morrison (3), before Birch and 
Mitter, JJ., the plaintiffs claimed land formed by the recession
(1) I  L. ii., 6 Culc., 725. (a ) 4 C. L . R ., 300. . (8) I, L . R.. 5 Calo., 30.
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1881 of ft rivevj and at the time of suit under cultivation, as apper-
Mako taining to their patni. The Couvt held, the burden of prov-
Ghose ing that the laud formed -within twelve years, to lie on the

MoTHunA plaintiffs. Tliere is nothing in the report to show whether the
M o h u n  plaintiffs claimed the laud as a re-formation or as an accretion.

I f  it was aocretion, then the case has no bearing upon the pre
sent, for tiie presumption under consideration presupposes 
prior possession. Whether these two cases are, or are not, in 
harmony with the other authoril.ies which have been examined,
I  think we are bound to follow those authorities and to hold 
that, in this case, the burden o f proving the plaiutifFa’ suit to 
be barred by limitation lay on the defendants. [His Lordship 
then proceeded to consider the evidence, and reversed the decree 
of the Subordinate Judge so far as it related to the plot marked 
B on the Amin’s map.]

i'lELD, J .— The plaintiffs in this case sued for declaration 
o f title to, and for possession of, certain lauds, which they 
alleged in their plaint to be re-formation on the site of, and ac
cretion to, their estate Roy Bahadoor Cliuv. This chnr 
includes Chur Rajapore, Chur Ramchunderpore, and Chur 
Hogla. The quantity of land claimed by the .plaintiffs in their 
plaint as first drawn, was 1,700 bighas, more or less j but after 
that tho Amin had made a local investigation and prepared a 
map, they amended their claim (paying additional court- 
fee), and the quantity now sought to be recovered by them is 
3,250 bighas.

During the proceedings in the Court of first instance, the 
right to recover any portion o f the land as an accretion to-Roy 
Bahadoor Chur was abandoned, and the on ly , title upon which 
the plaintiffs now ask to succeed, is that o f re-formation on the 
original site of tlieir estate.

The Subordinate Judge, ado|)tiug the Amin’s map and the 
accuracy of his measurement, has found that the whole of the 
land included within the red boundary on that map, and, 
comprised in plots A  and B , is land re-formed on the original , 
site o f Roy Bahadoor Chur. He has given the plaintiffs a 
decree for plot A ; but as to plot B he has held, that the plain
tiffs ore barred by limitation ; and in respect of this plot he, lias

23 4  'I’ HE INDIAN LAW llE I’ORT.S. [VOL., VII.



dismissed their case. He aays iti his juilgmeut jit 18-4 uC 18S1 
the printed imper book,— I am, however, of opinion thiit tlio 
plaintiffs’ claim to plot B is barred b y  the general limitation o f Ghosh 

twelve yeufs. It is true tliat, aceordiug to the lijiding arrived 
lit by the Amin nfter caiet’ul investigation, the said plot is a 
part o f the re-formed land of Mouza Bajapore, of which their 
father had possession until it was completely washed away by 
tlie river Pudina; still, when the defendants plead that the re
formation took place more than twelve years ago, and that they 
(the defendants) have since been in possession thereof, it is 
incumbent on the plaintiffs to prove, for Ihe purpose of remov
ing the plea of general limitation, that the said plot was thrown 
up by the river within twelve years precedintf the date of the 
suit, or that tliey held its possession at any time within that 
period. But the plaintiffs have not been able to show, or even 
to allege, that, after the disputed chur had formed, it was ever 
held in their possession; and their endeavour to prove that the 
re-formatiou took place within twelve years preceding the date 
of the suit, has failed in respect of the plot B.”

Now the first question Avhich has been raised before ue, and 
which it is necessary for us to decide, is, whether the Subordi
nate Judge is right in thus unreservedly placing the burden 
of proof upon the plaintiffs. In the case of Eadha Proskad 
Siagh V. Bam Coomar Singk ( 1 ) ,  decided by the Privy Council 
on the 29th November 1877, it was held, that the principle of 
Lopez’s etise is not applicable to laud, in which, by long posses
sion or otherwise, another party has acquired au indefeasible 
title. The plaintiffs’ case is, that the laud was wholly submerge 
ed in 1865 and 1866; that re-formation, began ia 1871; aud tliat 
the whole of the land which forms the subject of this suit was com
pletely re-formed in 1874-1875. I f  this couteutiou be correct, 
it is evident that, at the point of time, twelve years before the 
iuatitufciou of this suit, the land, in question was wholly sub
merged, and was not therefore capable of actual visible pos
session. The - chief defendants contend that the land was 
re-formed as far back as 1861, and tliat they have been iu pos
session, if not dudug the whole of the period which has elapsed 

(1) 1 C. L. It., 2S9.
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1881 since 1861, at least for more than twelve years before the in-
Maho Btitution of this suit. I f  the defendants succeed in proving the
GnosE case so set up by them, it is clear tliat, even if plot B is a

Moi^ dea re-formation on the site o f the plaiutiflFs’ estate, the present case
falls within the principle of the case of Radha Proshad Singh 
V. Ravi Coomar Bingh (1), decided by the Privy Council. 
If, on the other hand, the plaintiffs are correct in saying that 
the land did not begin to be re-formed till 1871, it ia clear 
that the defendants cannot, by adverse possession of twelve 
years, have acquired a good tit le ; and that the plaintiffs are 
entitled to succeed in respect o f plot B , as well as iu respect 
of plot A. The question theu arises, upon which side, iu the 
first instance, should be laid the burden of proof ? I f  the usual 
rule,— namely, that the burden of proof lies on the party who 
substantially asserts the affirmative o f the issue,— be applied, it 
may seem that the burden o f proof should be' laid upon the 
defendants,"who allege that the land was in existence twelve 
years before the institution o f the suit, rather than upon the 
plaintiffs, who contend that it was not in existence at that time. 
It  will, however, be more satisfactory to examine the question 
from a wider position. The general rule ia, that when a plain
tiff sues to recover possession of property, and is met with the 
plea of limitation, the burden of proof is on him to show that 
he has been in possession at some time within the period allow
ed by law after the cause of action has arisen, for bringing a 
suit upon such cause of action. This is the rule laid down by 
their Lordships o f the Privy Council in the case of Maharajah 
Koowur V. Baboo Nund Loll Singh (2 ); they say;—"T h e  
appellant is seeking to disturb the possession, admitted to have 
existed for about eleven years, o f defendants, who insist on a 
possession of much longer duration as a statutoi'y bar to the suit. 
It clearly lies on him to remove that bar by satisfactory proof that 
the cause of action accrued to him (for that is the way iu which 
the Regulation puts it) on a dispossession within twelve years 
next before the commencement o f the suit, and, theceforej that 
lie or some person through whom he claims, was in possession 
during that period. No proof of anterior title,- such aa would 

(1) 1 0. L; R., 269. (2) 8 Moore’s I. A,, 199.
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be involved in the decision of tLe boundary qnestion in liis 
favor, can relieve him from this burden, or shift it upon liis 
adversaries by compelling them to prove the time and manner 
of dispoesesisioa.” In the case of G }̂ssain Doss Koondoo v. 
Seroo Koomaree DebUi (1), Coueh, C.J., said:—"  The plaintiJF 
must show that he, or some one through whom he claims, has 
had possession within twelve year-s before the suit. I f  he sues 
for the recovery of immoveable property on the ground of liav- 
iug been dispossessed from it, he must show that he has come 
within twelve year.s from tlie time when his cause of action 
arose, the time when he was dlspossesaeil. It is not enough for 
him to prove hia title to the ppopecty, which is the siihjecfc of 
the suit, and leave it to tlie defendant to show that the suit is 
barred by tlie law of limitation by proving when the plaintiiF 
was last in possession.” The general rule enunciated in these 
cases has not, so far as I am aware, been doubted or shalcen by 
the authority of more recent decisions. But an exception 
appears to have been grafted upon this general rule by certain 
decisions which I am now about to notice. In the case of 
Badlm Gobind Roy v. Infflis (2), decided by the Privy 
Council on the 6th July 1880, the plaintiff claimed certain 
lands included within the limits o f a beel or lake. The land 
so claimed had become dry and cultivable during, at least, a 
part o f the year. The plaintiff was held to be entitled, not 
merely to tiie right o f fishery in the beel, but also to the soil 
of the beel. The proprietor of a neighbouring taloolc was the 
defendant, and ho denied the plaintiff’s title to the soil o f  the 
beel, and relied on adverse possession for more than twelve 
years before the institution of the suit. Their Lordships of 
tlie Privy Council said;—"  The q^uestiou remains, whether the 
disputed laud had or had not been occupied by the defendant 
for twelve years before the suit was instituted, so as to give 
him a title against the plaintiff by the operation o f the Statute 
o f Limitations. On this question, undoubtedly, the issue ia ou 
the defendant. The plaintiff has proved iiis title; the defendant 
must prove that the plaintiff has lost it by reason o f hia (the 
defendant’s) adverse poesessiou. The High Court came to the 

(1) 10 W . R., 193. (-2) 7 0 . L . U ., 364.
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1881 conulusioa that tlie defeiulaiit had not satisfied the burdeu of
Mano proof tiu'own upon hiin, and their Lordships are uot prepared to
UHoaE reverse that judgmeufc.” Here there is nothing to show that

Mothura plaintiff had at any time been in possession of tlie dried- 
Mohun up goii (jf the beel, and so long as the soil remained submerged, 

it may well be that the possession was deemed to have followed 
the title. In appeal from Original Decree, No. 185 o f 1877, 
decided by Garth, C .J., and Tottenham, J ., on the 21st 
December 1878, the facts were as follows:— A  portion of the 
land admittedly formed part of the plaintiffs’ estate Madharpora 
as delineated on the Government map of 1846, and the Court 
was of opinion, that they had made out a primd facie case of 
title and possession up to the year 1846 to the lauds demarcated 
as th e irs  on this map, and, therefore, to this disputed portion. 
The next questiou was, whetlier the plaintiffs had been in pos
session o f this portion at any time within twelve years before 
the oommenoement o f the suit. The Court, observing that the 
onus of proving such possession was undoubtedly on the plain- 
tiiFs, held that, as they had established a pi-imd facie case of 
possession in 1846, such possession must, under ttie circum
stances, be presumed to have continued until something was 
proved to have happened to put an end to it. “  Take for exam
ple,” it was said, "  the case of a large tract of jungle land grant
ed thirty years ago to a zemindar. He takes possession in the 
first instance, perhaps, by putting up a few boundary posts or 
by sending his ageut to look over the property. Notliing is 
done to the laud for the next twenty years. It remains in its 
primitive state of jungle. Bat then some wrong-doer brings a 
portion of it into cultivation, and after five or six years claims 
that portion as his own. The true owner then brings a suit to 
recover his property. How i? he to show his possession within 
twelve years ? Ho has exercised no direct acta o f ownership 
over the property, and unless the possession wiiich he had at 
first ia presumed, to continue, it would be impossible for him to 
enforce his rights.”

In Reg. App, No. 280 of 1877, the following passage occurs 
in the judgment o f Pontifex, J . :—

"  Now we are of opinion that the plaintiffs are not barred by



liiuilfttiua fi'oiu cul'oi'&lug tUeii' cluim to tliis porium of plut A  
for this reason. The laud, wiivcb was a ilry ohur in 1858, was 
gradually covered by water, and, according to the caae of both biiDsii 
inirtveaj gradually re-formed aubsequeutly; and in fact even 
during the progress o f this suit, rc-formation <iii the southern 
bouiidaiy has still been proceeding. The plaintiffs in thf îr 
plaint allege that the re-forraatiou comraenced in 127-i. No 
doubt the defendanta (in their written statement) and their wit- 
iiesaea attempt to put back the re-formation to aii earlier date; and 
they have adduced in support of tlieir case certain kabulial?> 
which they say were given by tenants for the cultivation o f 
indigo. But we are of opinion that the evidence of the defend
ants is not so precise that we can say that tho.«c kabiiliats 
apply to the whole or any particular part of the re-formed hiu<l»; 
they may very well have included only laud within plot D ; ami 
we think, in a case like the present, where the laud has fopned 
gradually on the plaintiffs’ site after an equally gradual diluvia- 
tion, the whole process of diluvion and alluvion occurring some 
time after 1858 (the date when possession was taken under the 
decree in the former suit), and before 1876 (when the plaint in 
this suit was filed), it lay rather on the defendants, than on the 
plaintiifs, where the exact date of re-formatiou was in doubt, to 
show when actual possession o f the 'varioaa portions o f these 
re-formed lands was taken. A s the plaintiffs were actually iii 
possession up to the diluviation, and ag upon re-formatiou it 
might be doubtful how soou the land would be fit for the pur
pose of cultivation, which indeed might depend on the nature 
o f the crop, and as even upon tlie defendants’ evidence it is 
doubtful whether tiie land had been fit for cultivation more 
than twelve years before suit, we think that in this case it did 
not lie on the plaintiffs to show they had been dispossessed 
within twelve yeai-s; and we cannot accept as satisfactory the 
evidence adduced by tlie defendants as to their possession for 
twelve years before suit,”

I  may also refer to the recent decision of this Court in Kallf/
Ckvm Sahoo v. The Secretary o f State (1).

(1) 1. L. Tl,, C Calc., 725.
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1881 It appears to mo thiit the pvinciple to be gathered from these
M a n o  cases is, tliat a l t h o u g h ,  according to the general rule, it lies
&HOSE upon tlie plaintiffs, ■who are met with the plea of limitation, to

BIothura possessipn -within twelve years before the ijisti-
^Eoy tution of the suit, when the property in dispute is capable of 

actual anil visible possession, yet that, from the nature of tlie 
thing, an exception must be made to this general rule in the case 
of property which is not susceptible of actual and visible pos
session. In respect of this latter class o f cases, it appears to 
be only reasonable to say that, when the title and possession 
have been proved to be in a certain person up to a certain poiiifc 
of time,— when there baa been no transfer of the title to any 
third person,— and there is no evidence that possession was exev« 
cised by a person other than the person having the title, so 
long as actual visible possession was possible, the possession of 
the person having tho title will be presumed to continue until 
the property has again become susceptible of actual visible 
possession. Proof o f possession is presumptive proof o f owner
ship, because men generally own the property which they pos
sess. It may with equal reason be said, that if  the ownership 
o f property is proved and there is nothing to show .that the 
possession of such property is with any person other than the 
ow;uer, it may fairly be presumed to be with the owner. A 
presumption dispenses with or supplies the placc o f evidence. 
I f  the above be a reasonable presumption, it takes the place, 
in a case like the present, o f evidence to show the plaintiî a* 
possession within twelve years before suit in a property iu 
which, from the nature of the thing, evidence of actual posses
sion is impossible. There are a few cases which at first sight 
appear to conflict with the principle which I  have endeavoured 
to evolve from the above cases. In the case o f Koomqr Emyit 
Singh v. Schoene, Kilburn (1), the plaintiff alleged that the 
lauds had re-formed twelve years before the institution of the 
suit, and that he had exercised actual possession, by sow
ing khesari. It  is clear that the plaintiff here, by his o'uri al
legation, exclniled a presumption which could only arise if the 
lands were not susceptible of cultivation and possession. Iu 

(1) 4 C. L. R., 300.
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the case of Gokoel Krista Sen Moannhee v. Duml (l)^ the land issi
bad been subinergeil, and after its re-appearanee fa 1271 the sLvno

plaintiff had never been in possesaiou. Tliis being 80, the ouohb
plaintiff's suit failed, because he did not prove secundumaUeguta 
that Ilia veudor had been in posaesaion before the laud dis' iMojsuN
appeared or was diluviated. Apparently the Court thought  ̂ '
that, if he had auccoeded iu proving that he or his vendor was 
iu posseasion before the diliiviation, his cause of action would 
have arisen \vhe«j npon tlie re-appearance of the land, he wag 
prevented by the defendant from resuming actual possession.

This appears to be the real point of ilcciaion iu tliia case; and 
if this is 80, there is nothing which conflicts with the Privy 
Council decision or the other cases above quoted. In the case 
o f Mahomed Ibrahim v. Morrison (2), reference was made to 
a class of cases wliich supported the proposition that when 
limitation is pleaded in respect of lands, which are eitiier in a 
jungly or unculturable state, it is for the defendant to establisli 
his plea by proving adverse possession for more thati twelve 
years; and it was held, that that proposition could not be applied 
to land brought under cultivatiou ; but thati, in this latter casej 
the plaintiff, in order to get over the plea of limitation, must 
at least establish, that either the laud in suit formed within 
twelve years or was not in a i&t state o f cultivation within that 
period* It is not very clear whether this was a re-formation on 
the old site, and no question ap[>ears to have arisen os to which 
party was entitled to the site befure the formation o f the 
chur.

It appears to me, that none of tiiese cases are in conflict with 
the principle which I  have above adverted to, as deducible from 
the Privy Council case, and the other cases bearing uppu the 
same point I f  otherwise, the decisions which are iu coufitct 
IPfith the Privy Council case must be taken to have been over
ruled by it. The conclusion to which I am tlien led is, tlitat the 
bdtdea o f proof has, ia this cuae) beeu improperly laid upoa the 
plaiBtiffe, and that it should have been laid upon the defendants; 
in other words, that it is for the dofendanls to ghow that, as 
alleged by them, the lands were re-formed twelve or more yeara

(1) 23 \Y. B., 443. (2) J. L. E., 5 Calc., 36,
31 •
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before the institution of this suit, and have since been in tlieic 
possession, [His Lordship then discussed the evidence and 
concurred in reversing tlie decree of the Subordinate Judge 
as to plot B.]

Appeal allowed.
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Before Sir Richard Oarffi, K t, Chief Justice, and Mr. Justice MeDonelL 

UM A SUNDAEI DASI rPiAiMTiFP) b. RAM JI H ALD AR anb
OTHERS (D eFBNDAMTS).*

' Joinder of Pai'iieii—Adfling’ Plaihtifis— Consent—Lnmtic not so found-^ 
Appearance— Act X X V  of  1858— CtaiZ Procedure Code (Act X  

of  1877), *. 32.

A  peiBon alleged to be a lunatic, though not found bo under A ct X X V  of 

1868, may appear either by vakeel or in person.

Under B. 32 of the Code o f Civil Procedure, no person can be added as a 
plaintiff, unless he has previously consented thereto; and if a person objects 
to be added as a plaintiff, the proper course ie to make him a defendant.

' T h is  was a suit for arrears o f rent and ejectment, instituted 
by XJma Sundari Dasi, widow o f one Nilmadhub Datta, against 
the defendants, for the rent of a certain jote held by them under 
the joint family, of which the plaintiff abovenamed was one 
of the members. The plaintiff prayed, that a decree should be 
passed for the wliole arrears due with interest; (ii) that the 
proportionate share o f the plaintiff should be awarded to her; 
together with the costs of the suit; (iii) for ejectment and the 
recovery of khas possession. The plaint also prayed that, as 
the defendants did not pay rent separately to the bo-sharer, the 
other co-sharers might be joined as co-plaintiffs ; and an applica
tion to that effect was Made to the Court. Notice o f this appli
cation was given to all the co-sharers, but only one of them; 
Nogendro Datta, appeared, and he opposed the application. On 
the n th  of January 1879, an order was passed making him
and the rest of the co-sharers plaintiffs. In the words of the

’ i’
* Appeal from Appellate Decree, N o. 2626 o f 1879, against the decree of 

A, T . Maclean, Esq., Judge o f the 24-Pargannas, dated the 7th JiiIy 
1879, affirming the decree o f Bnboo, Benode Behaiy Ohowdhry, Mnnsif (<f 
Baraipore, dated thq 9th-April 1879.


