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APPELLATE CIVIL.

Before Mr. Justico Wilson and Myr. Justive Field,

MANO MOHUN GHOSE asp orgres (Prarsrires) o, MOTHURA 1851
MOIIUN ROY anp oraees (Dirnspast:)* Fihy. 10,

Limitution ~Possession-~Oaus of Proaf — Allusion— Dispnsseasinn—dets
of Oumership,

In a suit for declaration of title to, and recovery of possession of, alluvisl
lands, which had been diluviated more than twelve years before the institu-
tion of the suit, the plaintilfs proved their title and possession up to the time
of diluviation, and alleged that the lands had re-furmed within twelve years,
without alleging or proving possession during that period. The dufondants,
on the other hand, alleged, that the re-firmation had taken place more than
twelve years before suit, and that tbey hnd acquired a title to the lands by
adverse possession for that period.

Held, that in such a case the submergence of the lands after dilnvion ought
to be presumed uutil the contrary was shown, and that the onus of proving
re-formation before twelve years and adverse possession, was shifted to the
defendants.

Per WirsoN, J—As a general rule, where a plaintiff claims land from
which he alleges he has been dispossessed, the burden is upon him to
show possession and dispossession’ within twelve years,

Proof of possession within twelve yenra does not necessarily mean proof of
acts of ownership within that time. The nature of the proof of possession
must depend on the nature of the cnse.

There are many csses in which the party on whom the burden of proof
in the first instance lies, may shifs the burden to the other side by proving
faets giving rise to a presumption in bis favor.

In the case of lands gradunily diluviated and gradually re-formed, if the
dilnviation has been move than twelve years before suit, the claimant, unless
he can show possession since the re-formation, must at lesst show that he was
in possession down to the date of the diluviation,

Where the trne owner ig in possession at the time of diluviation, his pos-
session is presumed to continne as long as the land continues submerged :
probably also afterwards, until he is dispossessed.

Appeal from Original Decree, No. 135 of 1879, ngninst the decree of
Baboo Gunga Churp Sircer, Subordinate Judge of Dacun, dated the 28th
December 1878,
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1881 Per T, J.~-Although, according to the general rule, it lies upon the
Mano  pleintiff, who is meb with the plea of limitation, to show his own possession
MoHUN  within twelve years before the institution of tha suit, when the property in
GH: S5 dispute is eapeble of actual and visible possession, yet, in the case of pro-

MoTHURA perty which is not suaceptible of actuel and visible possession, an exception
MﬁggN from the natnre of the thing must be made to the general rule. In such
cases, when the title and possession have been proved to be in a certein
person up to & certain point of time,—when there has been no transfer of the
title to any third person,—and there is no evidence that possession was exer-
cired by o person other than the person having the title, so long ns actnal
visible possession was possible, the possession of the person having the title
will be presumed to continue until the property has again become susceptible
of actusl visible possession. Proof of possession is presumptive proof of
ownership, bechuse men generally own the property which they possess,
And if the ownership of property is proved, and there is nothing to show that
the possession of snch property is with any other person other than the
owner, it may fairly be presumed to be with the owner. Such a presumption
then takes the place of evidence to show the plaiutiff's possession within
twelve years before suit, of a property in which, from the nature of the thing,
evidence of actual possession is impossibla.

Tais was a suit for declaration of title to, and recovery of
possession of, 3,250 bighas of land formed by alluvion én the
original site of, and by accretion to, among others, a certain
chur koown as Chur Rajapore. During the lifetime of the
plaintiffs’ father, the lands commenoed to be diluviated; and, in
the rainy season of the year 1866, were wholly submerged.
Subsequently, when the rainy season of the year 1871 was
over, the disputed land again began to form by allavion on the
original site of the mouzas, and almost all the land had re-
appeared. ‘The plaintiffs continued to pay the fixed sadr
jama, although the land was submerged. On attempting to
take possession of the newly-formed lands, the plaintiffs were
resisted by the defendants, and proceedings were commenced
under s. 530 of the Criminal Procedure Code ; and on the 30th
Juve 1875, the Mnglstrate attached the lands under 5. 631.
The defendants contended that the boundaries were not cor-
rectly stated; that the plaintiffs had sued not only for the
attached land; but also for lands which were not included in the
attachment ; that the suit was bad by reason of misjoinder ;.and
that it was barred by limitation. . The Civil Court Amin made
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a Jocal investigation, and prepared a map, on which the land
claimed by the plaintiffs was marked A and B. The Subordinate
Judge gave the plaintiffs a deoree for the land marked A, but
dismissed the suit as to the land marked B on the ground of limit-
ation, holding that, although the plot was a part of the re-formed
land of which the plaintiffs’ father held possession until it was
diluviated, it was iucumbent on the plaintiffs to prove that the
laud was thrown up by the river within twelve years preceding
the date of the suit, or that they held possession at any time
within that period,
From this decision the plaintiffs appealed,

Mr. Evans and Baboo Sreenath Doss, Buboo Doorga Mohun
Doss, and Baboo Boido Nath Duit for the appellauts,

Mr. Branson and Baboo Kali Mohun Duss, Baboo Hem
Chunder Banerjee, Baboo Mokiny Mohun Roy, Baboo Boykant
Nath Duss, Baboo Bussunto Cpomar DBose, and Baboo Kashi
Kant Sen for the respondents,

The following judgments were delivered :—

WiLsown, J.—~This is au appeal from a decree of the Subor-
dinate Judge of Dacea. The suit was brought by the appel-
lants to recover certain chur lands, as being a rve-formation ou
the site of their Chur Rajapore. There is no question that the
plaintiffs’ futher (whose heirs they are) was the owner and in
possession of Chur Rajapore until it was diluviated ; that the
various defendants, ov their predecessors in title, were interested
in various churs adjacent to Chur Rajapore; that Rajapore and
other adjacent churs were, at dates whick are disputed dilu-
viated ; that re~formations have subsequently taken place ; that,
from time to time, a8 re-formation took place, attempts have been
made by the parties interested to show that portions of the
ve-formations Wwere on the site of their own churs; and that, in
1875, disputés having arisen abont some ro-formed land, the
Deputy Magistrate attached certain linds, the extent of which
iy disputed, leaving the parties interested to sue in a Civil
Court, The plaiutiffs, therefore, brought this suit, joining as
paxties all the parties to the attachment-procecdings,
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The land claimed in the suit consisted of two plots, marked
in the Amin's map A and B. Aas to plot A, the plaintiffs have
obtained a decree, and that decree is not appealed against, As
to plot B, two principal groups of defendants resisted the plain-
tiffs' claim, The defendants Nos, 4, 17, and 18, a8 interested in
a chur known as Adma Munirabad, claimed so much of plot
B as lies to the south of a done, indicated in the Amin’s map as
No. 1.

The defendants Nos. 1 and 2 claimed so ‘much of plot B
a8 lies to the north of that done as belonging to the chur
Baboo Chur. The main defences were the same in both cases:

1st. It was denied that the lands in question were re-form-
ation on the site of Rajapore.

2a2d. 1t was alleged that, in the year 1869, the present plain-
tiffs had, in & summary proceeding under s 318 of the former
Criminal Procedure Code, claimed these same lands, and their
claim had been disanllowed. And it was said that as they had

' not brought a snit within three years, their right was barred,

3rd. Each of these groups of defendants set up a title by
adverse possession for more than twelve years under the ordi-
nary law of limitation.

The lower Court held in favor of the plaintiffs upon each
of the first two questions ; but, upon the third question, held in |
each case im favor of the defendants; and accordingly dis-
missed the suit so far as it related to plot B.

The appellants dispute the finding of the lower Court upon
the third question, The respondents support that finding.
They also seek to support the decree of the Court below, on the
ground that its findings upon the first aud second questions
were wrong. '

The main questions for our deoision are, whether the findings
of the lower Court upon these questions are correct. Some
other minor points have been raised which I shall notice subse-
quently. ‘ . ,

Upon the first question, whether the lands in dispute are a:
re-formation on the site of Rajapore, I agree with the Court .
below. The survey map of 1859-60 shows at once that the
plaintiffs’ view of the position of Rajapore is approximately
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correct. And the report and map of the Amin place the mat-
ter beyond doubt, if they can be trusted. DBut it is said that
they are not to be trusted. T agree that the reports and maps
of Amins in such cases should be examined with caution, In
the present cnse, the work of the Amin bears marks of care and
intelligence. He had with him the thak maps of the geveral
thaksin question. He began his work, quite rightly, on the
undiluviated lands of Shibgen on the east and north-east of
Rajapore, where there were permanent marks easily ascertnin-
able, Having thus obtained trustworthy starting points, he
says : —“ I have accordingly duly “ascertained the distance
between the lnud and the chur from the aforesaid stations, and
having successively ascertained the original site of the mouzas
mentioned by the parties according to the measurement and
bearing of the thak from that place, I have correctly put down
the same in the proper place in the map made by me, and
demarcated the different mouzas with different colours,” His
map is before ns, and he has annexed his feld-book, It is said
that his field-book is defective in not giving with sufficient
clearness all the details of his measurement, It may be that
some points in that field-book might be the better for further
explanation. If go, that would have been a good reason for
applying in the Court below to have the Amiu called and exa-
mined. It is no reason why we shonld upset the finding of the
Court below, in the absence of any circumstances throwing
doubt upon the correctness of the Amiu’s method or the accu-
racy of his resulis,

The next question is, whether the suit is barred by renson of
its not having been brought within three years of the order
of the Magistrate in 1869, As to this I agree with the Court
below, that the identity of the land then in dispute with that
now in dispute has not been established.  All that appears is
that, among the attempts made by various persons to identify
parts of the land gradually re-forming, one was made by persons
acting for the present plaintiffs to identify some land as Raja-
pore. ‘The attempt failed, and the ¢laim was dismissed. There
is no renson to think that the land then claimed was, or counld
be, the same a8 that now in dispute,
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The next question is, with regard to each portion of plot B,
whether this suit is barred by reason of twelve years’ adverse
possession.  As to this the plaintiffs’ case is, that the diluviation
of their lands began abont 1860, and was completed about 1865 ;
that the re-formation began in 1871, and was completed about
1875. The defendants throw back both events to much earlier
dates, and say that they have been in actual occupation of the
lands in dispute for far over twelve years,

‘We have first to enquire upon which side the burden of
proof lies. The Subordinate Judge oast the burden wupon
the plaintiffs, and held that it lay upon them to show, either
that the lands were re-formed within twelve years, or that they
had been in actual possession withiu that period. In this I
think that the Subordinate Judge was in error.

As it has been contended that the authorities upon this sub-
ject are in confliet, it ‘is necessary to consider the matter both
from the point of view of principle and from that of authority.

Certain propositious of law upon the subject are undoubted.

It is not disputed that, as & general rule, where a plaintiff
claims land from which he alleges he has been dispossessed, the
burden is upon him to show possession and dispossession within
twelve years—Muaharajoh Koowur v. Baboo Nund Loll Singh (1),

Proof of possession within twelve years does not necessarily
mean proof of acts of ownership within that time. The nature
of the proof of possession must depend on the nature of the case.
In the case of a house actually occupied, or laud under cultiva-
tion, or yielding a rent, proof of possession is easy. In many
oases, as of lands incapable of cultivation, jungle or waste lands,
uninclosed plots of various kinds, all the proof that can com-
monly be given is to show possession taken, or acts of owner-
ship done, at some time, which possession will, in law, continue
until the possessor by his conduct shows that he means to relin=
quish his possession, or he is excluded by some one else., Thesé"
considerations, however, affect the mode of proof, not the burden
of proof. The general rule still is, that the plaintiff must prove
that he has been dispossessed within twelve years ; see Pandurang
Govind v. Balkrishna Hari (2):

(1) 8 Moore's I. A., 199, 220. (2) 6 Bomb. H, C,, 125,
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But there ave many cases in which the party on whom the
burden of proof in the first instance lies, may shift the burden
to the other side by proving facts giving rise to a presumption
in his favor. We have to consider whether the present plain-
tiffy have succeeded in doing so, and for that purpose it ia neces-
sary to examine the decisions as to the burden of proof in the
case of lands gradually diluviated and gradnally re-formed.

Astosuch cases, a second proposition is, I think, beyond ques-
tion, that when the diluviation has been more than twelve years
before suit, the claimant, unless he can show possession since
the re-formation, must at least show that he was in possession
down to the date of the diluviation.

A third proposition is wlso, I think, beyond dispute, that
where the true owner is in possession at the time of diluviation,
his possession i3 presumed to continue as long as the land
continues submerged: probably also afterwards until ke is
dispossessed.

This proposition, however, would not be sufficient to shift the
burden of proof. It would leave it upon the plaintiff; but
would enable him to prove his case either by showing the
dispossession to have been in fact within twelve years, or that
the submergence has continned down to within Ewelve years,
o that his possession cannot have been interfered with more
than twelve years ago,

But then aviges the question, whether we ought not to presume
something further in favor of the plaintiffs, whetker, when they
have proved their possession down to the period of diluviation,
sud have shown the diluvistion to have oecurred at such a date
and under such circumstances as in this case, we ought not to
presume the submergence and with it the plaintiffs’ possession
to have continued until the contrary is shown. If this pre-
sumption can properly be made, then the burden is shifted to
the defendants of showing adverse possession for twelve years.

. ~Upon priuciple, I think, such n presumption may properly be
made. The well-known presumption in favor of the eontinuanee
of a physical condition, in the ordinary course of things likely,
to continue, until the coutrary is shown, s embodied in s 114
of the Evidence Aot, which section is followed by illustrations
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and explanations, In the present case it appears, that the total
area diluviated was very large, and the process of diluviation
and re-formation gradual ; that, at the date of the thak map of
1859, the river had not touched Rajapore ; and from the survey
map of 1859-60, that at that date it had affected a portion of
that estate, The evidence shows beyond doubt that the process
of diluviation weut on afterwards. Under these circumstances,
it seems to me, on principle, reasonable to presume that the lands
in question continued submerged iu March 1865 (which is the
material date) until the contrary is shown.

The weight of authority seems to me in favor of the same
view,

In the case of Mohunt Chattoorbhoo) Bharii v. The Govern-
ment of India (1), the plaintiffs proved that they were in posses-
sion of the lands in question in 1846, and that the lauds were
goon after that time diluviated. The suit was brought in 1869,
and the Court (Garth, C. J., and Tottenham, J.) held, that the
burden lay upon the defendants of proving that the suit was barred
by limitation, In another case (Reg. App. No. 280 of 1877)
it appenred, that the plaintiffs were in possession of the land
in dispute up to the diluviation, which took place some time
after 1858. The suit was brought in 1876. Pontifex and
McDouell, JJ., held, that the burden lay on the defendant
to show that the claim was barred.

In Radha Gobind Roy v. Inglis (2) the suit was in respect of
soil which had been part of the bed of a lake, but which, by.
the gradual drying of the lake, had became cultivable laud.
The defendants relied, amongst other defences, upon limitation.
The Privy Council having held first, that the property in the soil,
and not a mere right of fishing, was in the plaintiffs, went on to
hold further that it lay upon the defendants to show an adverse
title by limitation. It does mot appear to me that the Privy
Council intended in this case to reverse its earlier ruling in
the case to which I have already referred.” But that Coult.
does appear to me to have laid down a rule applicable to oases
analogous to the case before it, which we are bound to follow.
in the present case, if it is properly within the aunalogy. And:

(1) Reg. App, No. 184 of 1877, unveported. (? 70C. L. LR, 364
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I am unable to see any rensonable distinction hetween the case
of Jand formed by the gradual drying up of a lake and that
of land dilavisted wnd then re-formed by the gradual action of
W river.

The same rale was followed in a very recent case—Kally
Churn Sahoo v. The Secretary of State (1)—before Garth, C. J.,
aud White and Maclean, JJ.

Two cases have been referred to ns authorities to a contrary
effect. In Koomar Runjit Singk v. Schoene, Rilbura (2), the
plaiutiffs claimed 700 bighas of land, a re-formatiou on their
site. They alleged diluviatiou between 1263 and 1270; re-
formation between 1270 and 1273 ; that they had been in actual
possession in 1273, aud been dispossessed in 1274, The suit
was brought in 1876, corresponding to 1283. The Court
(Jackson and M:Donell, JJ.) held, that the burden of proof
was governed by the ordinary rule as laid down in the cnse
referred to in 8§ Moore’s P. G, And looking at the case as put
forward by the plaintiffs themselves, a case of actual possession
and dispossession of cultivable lands after their re-formation,
this ruling does not seem to me inconsistent with the others to
which I have referred. In this case further it was found, that
the plaintiffs had not been in possession since re-formation, and
* that the bulk of the land had been re-formed for more than twelve
years. But a point was raised as to some 200 bighas (the
exact amount and its situation not being aseertained) which
the Court below was inclined to think might probably have been
re-formed within twelve yeare. The learned Judges in this Couart
held, that it lay upon the plaintiffs to show which, if any, of the
lands in dispute had so re-formed within twelve years. I am
not satisfied that there is necessarily any inconsistency with
the nuthorities, I have consi'dered, in holding, that where the
plaintiffs mode their claims upon one ground, and having fajled
in establishing that case, sought to recover a portion of their
claim on a wholly different ground, it lay upon them to show
how much they could apply the latter ground to.

In Mahomed Ilbrahim v. Morrison (3), before Birch and
Mitter, JJ., the plaintiffs claimed land formed by the recession
(1) [ L. &, 6 Cale, 725, (2) 4C. LR, 350, . (3) L L.R, 5 Cale, 38,
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1881 of n river, and at the time of suit under cultivation, as apper-
" Mavo  taining to their patni. The Court held, the burden of proy-
“é?ﬁ;’;‘ ing that the land formed within twelve years, to lie on the
Morauna Dlaintiffs.  There is nothing in the report to show whether the
l\Tlgng plaintiffs claimed the land as a re-formation or a8 an acoretion.
" If it was accretion, then the case has no bearing upon the pre-
sent, for the presumption under consideration presupposes
prior possession. Whether these two cases are, or are not, in
harmony with the other authorities which have been examined,
I think we are bound to follow those authorities and to hold
that, in this case, the buvrden of proving the plaintiffs’ suit to
be barred by limitation lay on the defendants. [His Lordship
then proceeded to consider the evidence, and reversed the decree
of the Subordinate Judge so far as it related to the plot marked
B on the Amin’s map.]

¥reLDp, J.—The plaintiffs in this case sued for declaration
of title to, and for possession of, certain lands, which they
alleged in their plaint to be re-formation on the sile of, and ac-
cretion to, their estate Roy Bahadoor Chur, This chur
includes Chur Rajapore, Chur Ramchunderpors, and Chur
Hogla, The quantity of land claimed by the .plaintiffs in their
plaint as first drawn, was 1,700 bighas, more or less; but after
that the Amin had made & local investigation and prepared a
map, they amended their claim (paying additional court-
fee), and the quantity now sought to be recovered by them is
3,250 bighas.

During the proceedings in the Court of first instance, the
right to recover any portion of the land as an aceretion to.Roy
Bahadoor Chur was abandoned, and the only. title upon which
the plaintiffs now ask to succeed, is that of re-formation on the
original site of their estate.

The Subordinate Judge, adopting the Amin’s map and the
accuracy of his measurement, has found that the whole of the
land included within the red boundary on that mn,p,",an(i’.‘
comprised in plots A and B, is land ve-formed on the original.
site of Roy Bahadoor Chur, e has given the plaintiffs’a
decree for plot A ; but as to plot B he has held, that the plains -
tiffs are barred by limitation ; and in respect of this plot he has
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dismigsed their cnse. He says in his judgment at page 184 of
the printed paper book,—% I am, however, of opinion that the
plaintiffs’ claim to plot B is barred by the general limitation of
twelve years. It is true that, according to the finding arrived
at by the Amin after careful investigation, the said plot is a
part of the re-formed land of Mouza Rajapore, of which ‘their
father had possession until it was completely washed away by
the river Pudina; still, when the defendants plead that the re-
formation took place more than twelve years ago, and that they
(the defendants) have since been in possession thereof, it is
incumbent on the plaintifls to prove, for the purpose of remov-
ing the plea of general limitation, that the said plot was thrown
up by the river within twelve years preceding the date of the
suit, or that they held its possession atany time within that
period. But the plaintiffs have not been able to show, or even
to allege, that, after the dispnted chur had formed, it was gver
held in their possession ; and their endeavour to prove that the
re-formation took place within twelve years preceding the date
of the suit, has failed in respect of the plot B.”

Now the first question which has been raised before us, and
which it is necessary for us to decide, is, whether the Subordi-
nate Judge is right in thus unreservedly placing the hurden
of proof upon the plaintiffs. In the case of Bedha Proshad
Singh v. Ram Coomar Singk (1), decided by the Privy Couneil
on the 29th November 1877, it was held, that the prineiple of
Lopez’s case is not applicable to land in which, by loeng posses-
gion or otherwise, another party has acquired an indefeasible
title. The plaintiffs’ case is, that the land was wholly submerg-
ed in 1865 and 1866 ; that re-formation began in 1871 ; aud that
the whole of the land which forms the subject of this enit was com-
pletely re-formed in 1874-1875. 1If this contentivn be correct,
it is evident that, at the point of time, twelve years before the
institution of this suit, the land in question was wholly sub-
merged, and was not therefors capable of actual visible pos-
" gession. The-chief defendants contend that the land was
re-formed as far back as 1861, and that they have been in pos-
gession, if mot during the whole of the period which has elapsed

(1) 1 C. L. &, 259,
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since 1861, at least for more than twelve years before the in-
stitution of this suit. If the defendants succeed in proving the
case so set up by them, it is clear that, even if plot B is g
re-formation on the site of the plaintiffs’ estate, the present cage
falls within the principle of the caseof Radha Proshad Singh
v. Ram Coomar Singh (1), decided by the Privy Council.
If, on the other hand, the plaintiffs are correct in saying that
the land did not begin to be re-formed till 1871, it is clear
that the defendants cannot, by adverse possession of twelve
years, have acquired a good title; and that the plaintiffs are
entitled to succeed in respect of plot B, as well as in respect
of plot A. The question then arises, upon which side, iu the
fivst instance, should be laid the burden of proof ? If the usual
rule,—namely, that the burden of proof lies on the party who
substantially asserts the affirmative of the issue,—be applied, it
may seem that the burden of proof should be-laid wpon the
defendants, who allege that the land was in existence twelve
years before the institution of the suit, rather than upon the
plaintiffs, who contend that it was not in existence at that time,
It will, however, be more satisfactory to examine the question
from a wider position. The general rule is, that when a plain-
tiff sues to recover possession of property, and is met with the
plea of limitation, the burden of proof is on him to shotv that
he has been in possession at gome time within the period allow-
ed by law after the cause of action has arisen, for bringing a
suit upon such cause of action, This is the rule laid down by
their Lovdships of the Privy Counecil in the case of Makarajah
Koowur v. Baboo Nund Loll Singh (2); they say:—*The
appellant is seeking to disturb the possession, admitted to have
existed for about eleven years, of defendants, who insist on'a
possession of much longer duration aga statutory bar to the suit,
It clearly lies on him to remove that bar by satisfactory proof that
the cause of action acorued to him (for that is the way in which
the Regulation puts it) on a dispossession within twelve years.
next before the commencement of the auit, and, therefore, that
he or some person through whom he claims, was in possession
during that period. No proof of anterior title, such as would

(1) 1C. L, R, 269, (2 8 Moore's I A, 199,
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be involved in the decision of the boundary question in his
fuvor, can relieve him from this burden, or shift it upon his
adversaries by compelling them to prove the time and manner
of dispossession,” In the case of Gossain Doss Koondoo v.
Serov Koomaree Debia (1), Couch, C.J., said ;:—* The plaintiff
must show that he, or some one through whom he claims, has
had possession within twelve years before the suit, If he sues
for the recovery of immoveable property on the ground of hay-
iug been dispossessed from it, he must show that he has come
within twelve years from the time when his cause of action
arose, the time when he was dispussessed. It is not enough for
him to prove his title to the property, which is the subject of
the suit, and leave it to the defendant to show that the suit is
barred by the law of limitation by proving when the plaintiff
was last in possession.” The general rule enuncinted in these
cases has not, so far as I am aware, been doubted or shaken by
the authority of more recent decisions. But an exception
appears to have been grafted upon this general rule by certain
decisions which I am now about to notice. In the case of
‘Radha Gobind Roy v. Inglis (2), decided by the Privy
Council on the 6th July 1880, the plaintiff claimed certnin
lands included within the limits of a beel or lake. The land
so claimed had become dry and cultivable during, at least, o
part of the year. The plaintiff was held to be entitled, not
merely to the right of fishery in the beel, but also to the soil
of the beel. The proprietor of & neighbouring talook wag the
defendant, and he denied the plaintiff’s title fto the soil of the
beel, and relied on adverse possession for more than twelve
years before the institution of the suit. Their Lordships of
tire Privy Council said :— The question remains, whether the
disputed laud had or had not been occupied by the defendant
for twelve years before the suit was instituted, so as to give
him g title against the plaintiff by the operation of the Statute
of Limitations, ‘Qu this question, undoubtedly, the issue is on
the defendant. The plaintiff has proved his title; the defendant
muast prove that the plaintiff has lost it by reason of his (the
defendant’s) adverse possession. The High Court came to the
(1) 19, R, 198. (2) 7C. L. B, 864.
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conclusion that the defendant had not satisfied the burden of
proof thrown upon him, and their Lordships are not prepared to
reverse that judgment.” Here there is nothing to show that
the plaintiff had at any time been in possession of the dried-
up soil of the beel, and so long as the soil remained submerged,
it may well be that the possession was deemed to have followad
the title. In appeal from Original Decree, No. 185 of 1877,
decided by Garth, C.J., and Tottenham, J., on the 21st
December 1878, the facts were as follows:—A portion of the
land admittedly formed part of the plaintiffy’ estate Madharpore
as delineated on the Government map of 1846, and the Court
wag of opinion, that they had made out a primd facie case of
title and possession up to the year 1846 to the lands demarcated
as theirs on this map, and, therefore, to this disputed portion,
The next question was, whether the plaintiffs had been in pos-
session of this portion at any time within twelve years before
the commencement of the suit. The Court, observing that the
onus of proving such possession was undoubtedly on the plain-
tiffs, held that, as they had established a primd facie case of
possession in 1846, such possession must, under the circum-
stances, be presumed to have continued until something was
proved to have happened to put an end toit. * Take for exam-
ple,” it was said, © the case of a large tract of jungle land grant-
ed thirty years ago to a zemindar. He takes possession in the
first instance, perhaps, by putting up a few boundary posts or
by sending his agent to look over the property. Nothing is
done to the land for the next twenty years. It remains in its
primitive state of jungle. But then some wrong-doer brings a
portion of it into cultivation, and after five or six years claims
that portion as his own. The true owner then brings a suit to .
recover his property. How ig he to show his possession within
twelve years? Ho has exercised no direct acts of ownership
over the property, and unless the possession which he had at
first is presumed to continue, it would be impossible for him to
enforce his rights.” '

In Reg. App, No. 280 of 1877, the following passage occurs
in the judgment of Pontifex, J. :—

“ Now we are of opinion that the plaintiffs are not barred by
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limitation from enforcing their eluim to this portion of plot A
for this reason, The land, which was a dry ohur in 1858, was
gradually covered by water, and, according to the ense of both
purties, gradually re-formed subsequeutly; and in fact even
during the progress of this suit, re-formation en the southern
boundary has still been proceeding. The plaintiffs in their
plaint allege that the re-formatiou commenced in 1274, No
doubt the defendants (in their written statement) and their wit-
nesses attempt to put back the re-formation to an earlier date; and
they have adduced in support of their case certain kabulintss
which they say were given by tenants fov the cultivation of
indigo. Bust we are of opinion that the evidence of the delend-
ants is not so precise that we can say that those kabuliats
apply to the whole or any particular part of the re-formed huds;
thuy may very well have included only land within plot D; and
we think, in a case like the present, where the laud has fupmed
gradually on the plaintiffs’ site after an equally gradual diluvia«
tion, the whole process of diluvion and alluvion occurring some
time after 1858 (the date when possession was taken under the
decree in the former suit), and before 1876 (when the plaint in
this suit was filed), it lay rather on the defendants, than on the
plaintiffs, where the exact date of re-formation was in doubt, to
show when actual possession of the various portions ¢f these
re-formed lands was taken, As the plaintiffs were actually in
possession up to the diluviation, and ag upon re-formation it
might be doubtful how goon the land would be fit for the pur-
pose of caltivation, which indeed might depend on the nature
of the orop, and as even upon the defendants’ evidence it is
doubtful whether the land had been fit for cultivation more
than twelve years before suit, we think that in this ease it did
not lie on the plaintiffs to show they had been dispossessed
within twelve years; and we cannot accept as satisfactory the
evidence adduced by the defendants as to their possession for
twelve years before suit,”

I may also refer to the recent decision of this Court in Kally
Churn Sahov v, The Secretary of State (1)

(M 1. L. R, G Cale, 725
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1t appears to me that the principle to be gathered from -these
cases is, that although, according to the general rule, it lies
upon the plaintiffs, who are met with the plea of limitation, to
show their own possession within twelve years bafore the insti
tution of the suit, when the property in dispute is capable of
actual and visible possession, yet that, from the nature of the
thing, an exception must be made to this general rule in the case
of property which is not susceptible of actual and visible pos-
session, In respect of this latter olass of cases, it appears to
be only reasonable to say that, when the title and possession
have been proved to be in a certain person up to a certain point
of time,~when there bas been no transfer of the title to any
third person,—and there is no evidence that possession was exer-
cised by a person other than the person having the title, so
long as actual visible possession was posgible, the possession of
the person having the title will be presumed to continue until
the property has again become susceptible of actual visible
possession. Proof of possession is presumptive proof of owner-
ship, because men generally own the property which they pos-
sess, It may with equal reason be said, that if the ownership
of property is proved and there is nothing to show  that the
possession of such property is with any person other than the
owner, it may fairly be presumed to be with the owner. A
presumption dispeuges with or supplies the place of evidence,
If the above be a reasonable presumption, it takes the place,
in a case like the present, of evidence to show the plaintiffs’
possession within twelve years before suit in a property in
which, from the nature of the thing, evidence of actual posses-
sion is impossible. There are a few cases which at first sight
appear to conflict with the principle which I have endeavoured
to evolve from the above cases. In the case of Koomar Runjit
Singh v. Schoene, Kilburn (1), the plaintiff alleged that the
lands had re-formed twelve years before the institution of the
suit, and that he had exercised actual possession by sow-
ing khesari. It is clear that thé plaintiff here, by his owin al-
legation, excluded a presumption which could only arise if the
lands were not susceptible of cultivation and possession. In

(1) 4C. L. R, 390.
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the case of Gokool Kristo Sen Mooashee v. David (1), the land
bad been submerged, and after its re-appearance in 1271 the
plaintiff had never heen in possession. This being so, the
plaintiff's suit failed, because he did not prove secundium allegata
that his vendor had heen in possession before the land dis-
appeared or was diluvinted. Apparently the Court thought
that, if he lad suceceded in proving that he or his vendor was
in posseasion before the diluviation, his cause of actien would
have arvisen when, npon the re~appearance of the land, he was
prevented by the defendant from resuming actual possession.
This appears to be the real point of decision in this case; and
it this is s0, there is nothing which conflicts with the Privy
Council decision or the other cases above quoted. In the case
of Mahomed Ibrahim v. Morrison (2), reference was made to
a class of cases which supported the proposition that when
limitation is pleaded in respect of lands, which are either in a
jungly or unculturable state, it is for the defendant to establish
his plea by proving adverse possession for more than twelve
years; and it was held, that that proposition could not be applied
to land brought under cultivatiou ; but that, in this latter case;
the plaintiff, in ovder to get over the plea of limitation, must
at least establish, that either the land in suit formed within
twelve years or was not in a fit state of cultivation within that
- period. It is not very clear whether this was a re-formation on
the old site, and no question appears te have arisen as to which
party was eatitled to the site before the formation of the
chur. ) '
It appears to me, that none of these cases are in conflict with
the principle which I have above adverted to, as deducible from
the Privy Council case, and the other cuses bearing upun the
game point. If otherwise, the decisions which are in conflict
with the Privy Council case must be taken to have been over-
raled by it. Theconclusion to which I am then led ig, that the
hurden of preof has, in this cage, been improperly laid upon the
plaintiffs, and that it should have been luid upon the defendants ;
in other words, that it is for the defendants to show that, as
alleged by them, the lands were re-formed twelve or more years

(1) 23 W. R, 443. © 2y k 1u R, & Cale,, 36,
31 *

241

1881

Maxo
Mounux
Gioss

——

.
MornuRs
Mooy
oy,



242

1881

Maxro
MorUN
GHOSE

Morrura

MorUN
Roy,

1881

Mareh 1.

THE INDIAN LAW REPORTS. [VOL. vIT,

before the institution of this suit, and have since been in their
possession. [His Lordship then discussed the evidence and
concurred in reversing the decree of the Subordinate Juhge'
as to plot B.]

Appeal allowed,

Before Sir Richard Gurth, Ki., Chief Justice, and Mr. Justice MeDonell.

TUMA SUNDARI DASI (Pramntirr) . RAMJI HALDAR anp

oTHERS (DErENDANTS).*

" Joinder of Parties— Adding Plaintiffs— Consent— Lunatic not so found—-
Appearance—Act XXV of 1858~ Civil Procedure Code (Act X
of 1877), 5. 82.

A pemon alleged to be & lunatie, though not found so \mdex Act XXV of
1868, may appear either by vakeel or in person.

Under s. 32 of the Qode of Civil Procedure, no person can be added as a
plaintiff, unless he has previously consented thereto; and if a person objects
to be added as a plaintiff, the proper course is to make him a defendant.

- Tr1s was a suit for arrears of rent and ejectment, instituted
by Uma Sundari Dasi, widow of one Nilmadhub Datta, agninst
the defendants, for the rent of a certain jote held by them under
the joint family, of which the plaintiff abovenamed ‘was one
of the members. The plaintiff prayed, that a decree should be
passed for the  whole arrears due with interest; (ii) that the
proportionate share of the plaintiff should be awarded to her,
together with the costs of the suit; (iii) for ejectment and the
recovery of khas possession. The plaint also prayed that, as
the defendants did not pay rent separately to the co-sharer, the
other co-sharers might be joined as co-plaintiffs ; and an applica-
tion to' that effect was made to'the Court. Notice of this appli-
cation was given‘ to all the co-sharers, but only one of them,
Nogendro Datta, appeared, and he opposed the application. - Ox
the 11th of January: 1879, an order was passed making him
and the rest of the co-sharers plaintiffs. In the words of thé ?

* Appeal from Appellate Deoree, No. 2626 of 1879, against the decree of
A T, Mnolenn, Rasq,, Judve of the 24-Pargannas, dated the Tth. .Tuly
1879, offirming the deovee of Buboo. Benode Behm’y Ohowdhry, Munsif of
Baraipore, dated the 8th- April 1879.



