VOL. VIL] CALCUTTA SERIES,

APPELLATE CIVIL,

————

Before Mr, Justice Morris and Mr, Justice Puttenham,

MILLER, Orrrciar. Assiannr anp AssigNEE oF THER Estate or GOBIND
CHAND DUGUR, awp avormmw, Insorvesrs (JupesestsDentons) o
MON MOUUN ROY (Dicaes-poLbim).*

Insolvency—Vesting Order— Atlachment before Judgment after Vosting Order,

An attachment before judement haa no effect agninst the Officinl Assignee,
who holds the property of the judgment-debtors under a vesting order of
Court, made before the order for attnchment was passed.

Anund Chandra Pul v. Papchelal Surma (1) distinguished.

Bagoo Nil Mudlub Bose and Baboo Suligram Singh for the
appollant,

Baboo Guirudas Bunerjec and Baboo Rashbehary Ghose for the
respondent.

The facts of the case appear from the judgment of the Court
(Monris and TorTENHAM, JJ.), which was delivered by

Morris, J—We think that an attachment before judgment
caunot have effect against the Official Assignee who holds the
property of the judgment-debtors under a vesting order of Court
made before the order for attachment in question was passed.
The District Judge comes to tho opposite couclusion on the
authority of the case of Anand Chandra Pul v. Punchilal
Sarma (1). But that case differs in two material respects from
the present case, Init the question was, whether attachment after
judgment shall have priority over the vesting order, and not,
as here, attachment before judgment ; and secondly, that case was
governed by the procedure prescribed in Act VIII of 1859,
under which the first attaching-creditor had priority over other

* Appenl lrom Order, No. 823 of 1880, against the order of L. T Allen,
Esq., Judge of Rujshaliye, dated tho 20th August 1880, reversing the order
of Buboo Gonesh Chunder Chowdbry, Subordinate Judge of that district,
dated the 3rd May 1880,

(1) 5B. L. &, 691.
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judgment-creditors. But no such priority is allowed under the
present Procedure Code, Act X of 1877. It seems to us that

.Mon Mowuy this point, viz, that attachment before judgment does not take

Roy,
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April 7,

priority over the vesting ovder, has been distinctly ruled in
In the matler of Gocool Doss Soonderjes, an Insolvemt (1)
Bank of Bengal v. Newton (2), and Gamble v. Bholugir (3). In
the last case Sir Richard Couch says distinctly, that an attach-
ment before judgment “ cannot be regarded as the inception of
an execution, or as binding the goods in such & manner as to
cxclude the right of the Official Assignee accruing after such
attachment, but before judgment and warrant for execution,”

We, therelore, set aside the judgment of the Distriet Judge
and direct that the execution be stayed as against Gobind
Chand Dugur and Sitab Chand Dugur with costs.

Adppeal allowed,

Before Mr. Justice Pontifex and Mr. Justice Field.

ROGHOONATI MUNDUL anp anotasr (Prainrirss) v. JUGGUT
BUNDIIOO BOBE (Durenpant)

Res judicala—Suit for Rent—Suit for Measuremeni— Civil Procedure Code
(Aot X of 1877), s. 18,

In o suit by ryots against their zemindar, praying for measurement of cer-
tain Jand, and for a declaration of the amount of yearly rentnl, it appeared
that, in o previous suit for rent by the zemindar aguinst the ryots, the ryots
had alleged that the amount of rent and the extent of land had been over-
stated by the zemindar, but the Court decided that the ryots were bound by
a jummabundi signed by them, and refused fo iry whether the extent of land
hed been overstuted.

Iold, that the present suib was not barred as res judicata,

TrE facts of this case sufficiently appear from the judg-
ments.

* Appeal from Appellate Deoree, No. 244 of 1880, against the decree of
Baboo Gungachurn Sivcar, Subordinate Judge of Dacea, dated the 24th of
September 1879, affirming the decree of Baboo P. N. Bunerjee, First Muusif
of Moonshegunge, dated the 15th August 1878,

(1) 1 Ind, Jur, N, 8., 827. (2) 12 B.L. R, App, .1
(3) 2 Bowm. H. C,, 146.



