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Before Mr. Justice Morris and Mr. Justice Toltenltam.

1881 2IILC0MUL LA.HTTEI (D b p e n b a n t)  v . JOTENDRO MO HUN
March 25. L AH U RI (P ia i n t i f I').*

Adoption—Frand—Adoptive Son claiming Share in Estates already vested in 
another before the Date of the Adoption.

Shortly before liis death in 1862, A, by his -will, gave hie widow power to 
adopt a son. In oonsequence of fraud oa the part o f 5 ,  the aon o f a brother 

of A, in suppressing this will and setting up another, the will was not proved 
until 1874, when the widow exemsed the power. C, the widow of another 
brother, had died in 1867, and B  had succeeded to her estate. The adopted 
son now sued by his mother to recover a half share in Cs estate, alleg
ing'that his adoptive mother, in consequence of the fraudulent act of B 
in suppressing the will under .which the power of adoption was given, and 
by setting up a false one, was unable to exercise the power o f adoption 
before the death of C, and that thus he had been deprived o f  the opportunity 
o f succeeding to C's estate.

Held, that although B  had committed fraud in suppressing the will and 
setting up a false one, and had so placed obstacles in the way of the adoptive 
mother of the plaintiff taking a son in adoption earlier, yet that, as the plaintiff 
was not in existence at the time the frand was committed, such fraud wns 
too remote so far as it affected him, and that the Court as a Court of Equity 
could not disturb the estate which had already vested in B.

The right to succession is a right whioh vests immediately on the death 
of the owner of the property, and cannot, under any circurastanoes, remain 
in abeyance in expectation o f the birth o f a preferable heir not conceived 
at the time o f the owner’s death.

KesJiiib Chunder Qhm v. Bishnu Perahad Bose (1) and Shoohim Moyee 
Delia v. llam JLishore Aeharj (2) followed.

T h i s  was a suit brought by one Blmbonessury Dabla, as 
adoptive mother and guardian (leave to bring the suit having 
been granted her by the Court) o f her adopted bo h ,  Joteudro

Appeal from Original Decree, No. 82 o f 1879, against the decree of 
Baboo Bhugwan Chunder Chuckerbutty, Subordinate Judge o f Bungpore, 
dated 80th April 1879.

(1) S. D. A. for 1860, p. 340. (3) 10 Moore’s I. A., 279.
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Moluin Lalniri, to recover an eiglu-iunui siiiire in one Cliiuid- 
raoni’s husbaud’g estate, to which the defendant bad succeeded. 

The following is the genealogical tree of the family:—

ISSl

Eally Mohaa (deoeosed)

Kilcomul
(deft.)

Ram MoUua (deceased) 
widovc Qhandmoni, 
died I6th June 180?.

Shibnath (died 1S62) 
•widow Bhubonessury

Kftlly iProsonno 
d.2SthJulylS66.

Tttrinee Prosonno 
d. 9th Sopt. ISCu.

Jotendro Mohi 
(plft.) 

adopted son.

lun

N ilcomul
LAHTinl

t\
J otendro

MOHUS
LAtium.

The plaintiiF, Jotendro Mohuii, stated, that Shibnath, by his 
will, dated 22nd May 1862, gave to Bliiibonessury power to 
adopt, and that, after Shibaath’s death, Nilcomul mftuagetl 
Blinbonesaury’s estate; that, during such management, he ob
tained Sliibnatli’a will, suppressed it, and set up another, 
which contained no such power of adoption ; that a suit had 
been brought on the second will, but the Privy Council} in 
March 1874, eventually held, that the will containing the 
power of adoption was the genuine on e ; that, in 1866 and 
1866, Shibnatlrs two sous died; that, since the latter date, 

Bhubonessury had repeatedly endeavoured to adopt a son, but 
had always been prevented, because she was unable to pro
duce the original will giving her power to adopt, and that 
although she possessed copies of the will, people always 
refused to give their sous in adoption witliout tiie production 
of the original, more especially pending the litigation which 
was being carried on concerning the two-wills; that, in 1867, 
Chaudmoui, the widow of Ram Mohun, died, and Nilcomul, 
tho son o f Kally Mohun, succeeded to Chaudmoui’s estate; 
that, Bubseq^uently iu January 1874, -BhuboneBBury adopted, 
lam (Jotendro Mohun, the plaintiff, an infant of the age of 
jjve years at the time), and ou the 29th September 1877, his 
adoptive mother brought this present suit on his behalf, ulaiiu’- 
ing a half share with the defendant in Chandmoni’s husband’s 
estate, on the ground that the defendant Nileornul had, by 
suppressing Shibnath’s containing the power o f adoption, 
fraudulently prevented Bhubonessury from adopting a son, who 
would, if the adoption had been made in time, have succeeded 
to a half share in the estate of Qhaiidmours husband; and that.
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1881
N ilcom tjl

L a h u b i
V,

JOTlSNDIiO
M o h u n

L a e itbi,

notwithstanding the facsfc that he had been adopted eubaequeiitly 
to the defendant’s succession, he was entitled to a sliare in 
Chandmoni’s husband’s estate. Tlie defendant contended that 
the suit was barred, it not liaving been brought within three 
years either from the time the alleged fraud became known j 
ov from the time of the adoption; that the estate once having 
■ v ested  in him could not be divested by reason of tlie subse
quent adoption; that he had not fraudulently prevented the 
widow from adopting; that lie had committed no fraud, inas- 
luucli as Chaudmoui was alive at the time when frauds was 
alleged.

The Subordinate Judge held that the suit was not barred, 
that the defendant had through fraud prevented the adoption 
from taking place duriug the lifetime of Cliandmoni, and 
that the plaintiff was, tlierefore, entitled to recover.

The defendant appealed to the High Court.

Mr. Jackson (with him Mr. M. Ghose and Baboo Isen Chunder 
Chuckerbutty) for the appellant.— As regaida liiaitation.— Sup
posing the decision of the Privy Council in 1874 were taken to 
be the starting point of limitation, the suit is barred, as only three 
years is allowed from the time when the fraud is discovered. 
The widow does not say, it does not matter when I  adopted, I  
have still a right to adopt, but saya, the original will was 
suppressed, and that she was prevented through the defendant’s 
fraud from adopting before, and that, in cousequence of that 
fraud, he is estopped from disputing the adoption. As to 
whether the estate could divest.— An adoption cannot operate 
to open out the estate after it has once vested in any person, 
Kalli/ Prosonno Ghose v. Gocool Chunder Mitter (1). This case 
is supported by Mayne, 2nd ed., s. 176, p. 166.

Mr. H . Qjiose on the same aide.— An estate once -vested 
cannot be divested, see Oobind Chandra Sarma Mazoomdar v. 
Anand Mohan Sarma Mazoomdar (2), and Moniram Kolita v. 
Keri Kolitani (3). The plaintiff, jjH order to say that lie hai a 
righi; of suit because he was not Adopted earlier through the 

(1) I. L. R., 2 Calc., 29S. (5) 2 B. L. 11., A. 0., 313.
«̂ 8) L L. R., 6 Calc., 776.



defendant’s fraud, must, inasinucU as an suloi>ted son is in JSSi

the same position as a luitural son, go so far as to etij that Kilcomuj-
a natural son would liave a right o f suit againist a i^eraoii v.
who had fraudulently prevented his (flie plaintiff’s) father and 
mother from living together for a long period, and so prevented L a h u m .

the plaintiiF from being born during the time of such separa
tion, at which time the person, so fraudulently acting, had suc
ceeded to an estate to Avhich, had the plaintiff been born, he 
would have been entitled to succeed. Such a suit iiaa never 
been attempted, and would not lie, the fraud alleged being tor> 
remote. The adoption in this case took place six years after 
Ohaudmoni’s death. Eraud is not a sufHcieut reason for a 
suit to recover iiroperty which has already -vested in some 
body else. On whom does the plaintiif allege the fraud to have 
been practised, if it is against himself, lie was not alive at 
the time, and no fraud can be perpetrated against a pei’son not 
in existence. The rule o f equity that a person cannot take 
advantage of his own wrong, does not extend to cases of 
this kind. The lower Court has given a decree to the idaintilf 
for half o f the property claimed, at all events lie can only 
claim a fourth. The defendant cannot be considered to have 
held as trustee for the plaintiff, and the suit is therefore barred 
— Kherodemoney Dossee v. Doorgtmone^ Dossee{\.\

Mr. B. Bell (with him Mr. Voss, Baboo Snenath Doss, and 
Baboo Bungshee Dhur Sen.) for the respondent.— There can be 
no question of limitation in this case. The plaintiff claims as the 
adopted son of Shibnath, to succeed to a moiety of the estate of 
his uncle Bam Mohun. B,am Mohuu’s widow died on the 15th 
June 1867, and the plaintiff has twelve years to sue iu from that 
date.. The main fact of the defendant having committed a fraud 
cannot reduce the period of limitation to three years— Chunder 
Nath Chowdhry v. Tirthanund Thahoor (2).

On the merits there are two main points for consideration:— 
jTirst.— Is the plaintiff, as the adopted son of Shibuath, entitled 
to a share of Kam Mohun's estate, his adoption having taken 
place after the death of Ohaudmoui, the widow of Ram Mohun,

(1) I. L. U., 4 Culc., 435. (2) I. L, H., 3 Calu., 504.
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1881 and after the defendant had succeeded to the inheritance ?  

Nilcojiul S e c o n d l y the judgment of the lower Court be fiupported 
V. ou the ground of the defendant’s fraud ? Upon tlie first point 

''̂ Mohun° it is contended that we are concluded by tlie case of Kally 
Lahubi Prosomo Q-hose t .  Qocool Chunder Mitter (1), This case will 

be found to rest entirely on previous decisionsj none of which, 
when examined, will be found to support the proposition there 
broadly laid flown, that “  an estate once vested cannot be di
vested. ’ ’The Privy Council case of Sri Raghunada v. Svi Brozo 
Z'wioro (2), which was referred to in the decision, is directly 
to the conti’ary. In that case an undivided brother succeeded 
to an impartible zemindari to tiie exclusion of the widow of 
the last owner, but after some two years, the widow adopted 
a son, and the brother’s estate was divested. This case, there
fore, so far from supporting the decision in Kally Prosonno's 
case (.1), is distinctly opposed to it. The other oases referred 
t<J are, Bamundoss Moolierjea v. Mussamut Tarinee (3), which 
merely decides that a widow with a power of adoptioii can 
sue in* her own name to recover property belonging to the 
estate o f her late husband. The next case— Duhhina Dossee 
V. Rash Beharee Mnjoomdar (4)—is so obscurely reported, that 
it ia impossible to say what the facts were. Gobind Ohandra 
Sarma v. Anand Mohan Bar7na (5) nierely decides that, iu 
litigation, a widow represents the estate. The EuU Bench 
case of JKali Dan Das v. Krishan Chandra Das (6) turned upon 
the doctrine of Hindu law with regard to persons excluded 
from inheritance. The case of Bhoubum Moyee Debia v. Bam 
Kishor.e Acharj (7) merely decided that an adopted son was in no 
better position than a natural sou, and as a natural son could 
not in that case have succeeded as heir, so neither could 
au adopted son. See remarks ou this case in Mayne’s Hindu 
Law, p. 170.— Rakmabai v. Radhabai (8). Tije case of 
Qtobindo Nath Roy v. Ram Kanay Chowdhry (9) ('alluded to in

(1)  L L. R., 1  Calc., i29S. (S) 2 B. L. R., A. C., 313 .
(2) L. R., 3 L A., 164. (6) S B. L. R., P. B„ 103.
(3) 1 Moove’s I . A,, 169, (7) 10 Moore’s I. A., 279. ,
(4)  6 W . R., 226. (8)  6 Bora. H. 0 ., A. 0 ., 114.

(0) 24 W . R., 183.
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I. L. E., 2 Calc., 307) stands alone, and is questioned in Majiie’s 1881

Hindu LaWj p. 178, and is opposed to the case o f Ttamundoss Kilcomul
3iookerjea v. M. S. Tarinee (1), and was not followed in tlie recent r, 
case of Pr0S0H07iatli Roy Choiodhry v. Afzdonne&sa Begum (2).
The right of a preferenlial heir to divest au estate which had 
already-vested Avas never questioned until recent ye.'irs. Wheu 
u preferential lieir came into existence, he was allowed as of 
right his inheritance. Take the case of a sister, A  sister is 
not an heir by Hindu law, but n sister’s son is an lieir; and 
tliere is of necessity a suspension o f tlio inheritance until his 
birth.—Macnaughten’s Hindu Law, Vol. II , p, 98, Prec. xiv.. 
Inheritance; Miissamut Soluhhia v. Kam Dolnl Pande (3),
ICriruna Mai v. Jai Chandra G/iose (4), and Lakhi Priijn v.
Bhairah (Jhandra Chaudhuri (5). Tlie caso of a posthumous 
or of an adopted son is far stronger. "Where the fatht-r’a 
iiilieritance has been distributed among the heirs, i f  a pnslhu- 
mouB sou is boru, a redistribution has to be made:. Darabliaga,
Chap. I , sec. 45 ; Dyakrama Sangraha, V I., 21—24, Tlie whole 
question was most fully considered by the late Sftpreme 
-Court iu Gourbulluh v. Jxiggernath PersUad Mitter (6), In that 
case A  was adopted by the widow o f B, who had predeceased 
Jiis father (7. Ou the death of C, G's estate passed to his sister's 
son. Some two years after O's death, A  was adopted, and it was 
held that be was entitled to the estate of C to the exclusion 
of the nephews who had already succeeded. In Shamckmder 
y. Rooderchmder (7), A  left two widows, one of whom 
adopted a son B, and died after the death of the adopted 
son B. The estate passed to A ’s brother’s eons; when the second 
widow adopted C, and it was lield that C was entitled to succeed 
to his brother B ’s estate to the exclusion of A ’s nephews. This, 
therefore, is an instan.ce of au estate being divested iu favor of 
a collateral.

With regard to the question of fraud, it waa contended 
that there was oo fraud practised on the present adopted son,

(1) r  Moore’s I, A., 169, (5) S I3el. Rep., 315, with Sutli. Notes.
(3) I. L . E., 4 Cftlc., 623. (6) Mac. Cons, o f Hin. Law, p, 159.
(3) 1 Sel. Eep., 324. (7) 1 Sel. Hep., 2nd Ed. 209; upheld
(4) S Sel Pvcp., 42. in appeal, 3 Knapps’ P. 0, C., 53.
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1881 that, on the contrary, if tliere lind been no fraud, some one else
NiLooMui. would have been adopted; and therefore, if there waa fraud,

tlie i)resent adopted son has been the gainer by it. But the 
^MoHur against Shibnath’s heir. It is not necessary that it
IiAHUBi. should have been against any particular person. Suppose

that a child had been ready for the adoption before Chand- 
uioiii’s death, and the defendant, knowing tliat she could not 
snrvive, had forcibly carried off the son to be adopted, and kept 
him in confihement till Chandmoni’s death,— it cannot be con
tended that such son when adopted would not have been 
entitled to his share in his uncle’s estate ; or suppose that, 
instead o f carrying off the boy, ho had hired assassins to 
kill him,— can it be contended that the next adopted son would 
not be entitled to all the rights to which the first boy would 
have succeeded, if his adoption had not been fraudulently 
frustrated ? So far, therefore, as the defendant is concerned, 
the adoption must be considered to have taken place at the 
time the defendant prevented it.— Story’s Equity Jurisprudence, 
p. 256, Phillimore on Jurisprudence, p. 226 ; Mestaer v. Gil
lespie Luttrel V. Lord Waltham (2) cited, Hiiguenin v .  Base- 
ley (3), Middleton v. Middleton (4), Burhley v. Wilford (5), Seg- 
rave v. Kirwan (6) ; where the fraud was not against any parti
cular person, but against the next-of-kin. W ith regard to the 
share to which an adopted sou is entitled, Mayne’s Hindu Law^ 
B8. 148 and 49 and Tara Mokuu Bhuttacharjee v. Kripa Moyee 
Debia (7) were referred to.

Mr. M. Qhose in reply.— The case of Kally Prosonno Ghose 
is not opposed to the decision of the Privy Council in Sri 
Raghunada v. Sri Brozo Kishoro (8). No doubt, as pointed 
out by Mr. Mayne (Note c., art. 170, Hindu Law), Mr. 
Justice Mitter was in error iu supposing that, in the case 
before the Privy Council, the property was not joint fami
ly property; but that error does not iu any way affeot the

(1) l lV e s „6 2 1 .
(2) 14,290.

' (3) Id. Yes,, 989.
(4) 1 Jae, and W ., 94.

(fi) 2 0. and F., 102,
(6) 1 Beatty, 157-
(7) 9 W . R., 423.
(8) L. R., 3 I. A „ lfi4.



aouiulness of his decision. W.e do tiot go the length of _______ iBSl
saying that in no case will a subsequeiif: adoption divest NiMoiim.
au estate once vested, for it is a well-known rule o f Hindu ».
law that the widow herself divests her own estate by adopt-
ing a son. But that is an exception, and persons who are LiHciii,
in the position of tlie widow, by operation of the Hindu
law, will also come within the exception. The Madras case
before the Privy Council referred to an impartible zemiudari,
and the widow could not possibly have succeeded. Hence the
adoption by the widow had tlie effect of divesting an estate
which, under the Bengal acliool, the widow would ordinarily
have taken. It was also a case of lineal succession. This
probably accounts for the question not having been raised in
the Privy Council case. Mr. Mayue himself, while pointing out
the error abovementioned, approves of the priuciple laid down
in 7fa%  Prosonno Ghose's case (1). Tiie distinction betiveen
lineal and collateral successions in the case of au adopted son
is a distinction founded upon reason and Hindu law. Tho
case in 7 Moore decides in the negative the question as t o '
•whether a woman, having power to adopt, is in the position of 
a woman enceinte, Keshub Chunder Ghose v. Bishmt Pershad 
Bose (1) overrules all the cases in the Select Reports cited by the 
respondents. The same priuciple has been laid down iu the case 
of Rash Behnree JRoy v. Nimaye Churn (2). The case fuv- 
ther says, that Siimboo Chunder Roy v. Gunga Churn Sein (3) 
has been overruled, aud further shows that a Hindu widow is 
not a trustee for unborn children. The case of Gourbullub v.
Juggernath Pershad Mitter (4) was a case o f lineal and not colla
teral succeBsion; the question of vesting and divesting was not 
touclied upon. Tlie defendants there were sister’s aons, and 
therefore, we may take the principle, that sister’a sons should 
have preference to grandsons, to be overruled by the latter 
cases; the case was not even opposed by the sister’s sons, and 
it comes within the exception quoted by Mayne in art. 176.
Tho case of Dukhina Dossee v. Rush Beharee Mojoomdar (5),

(1) S. D. A . for 1860, ii, p. 340. (8) 6 Sel., 291.
(2) W. R . for 18G4, p. 223. (4) Mac. Cons, o f HinJu Luw, 139,

(5) G W. R., 221.
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1881 directly decides the question 'w.hetlier succession could be sus>
N iloom xtl pended until the adoption. The J udges there do not mean that

a widow loses all right to property after twelve years, but that if 
'̂ MoHnN° dispossessed and choses to adopt after twelve years
LAiinni. have passed, her power to adopt is lost, I  say that if the

widow is in possession, she can adopt at any time during 
possession. Kali Das Das v, Krishan Chandra Das (1) 
sujjports my argument, that a widow having a power to adopt 
does not hold as trustee for the son who might be adopted. The 
case of Gobindonath Boy v. Bam Kanay Chowdhry (2), alluded 
to in I . L. R ., 2 Calc., 307, was referred to  as an authority, 
that a Hindu widow succeeds, and not as trustee for any body. 
The allegation of fraud has no bearing on the case; the 
fraud alleged ia against Shibnath’s estate in the lifetime of 
Chandmoni. Praud must be committed against a person 
and ’not an estate, and the person must be in existence at the 
time; but even allowing it to be possible to commit fraud 
against an estate, Shibnatli had no estate during the lifetime 
■of Chandmoni. The distinction between the English cases 
and the present is, that (i) those oases refer to fraud against 
individuals in existence, (ii) that such individuals were deceived 
by the fraud, and with tlie immediate view of obtaining the 
object required, the fraud must lead to a deception; but here 
the widow knew she had power to adopt, tlierefore it could 
not be fraud as against her. Before it can be said that we 
cannot take advantage of our own wrong, it must be shown, 
that this was a fraud against Chandmoni, and that Chandmoni 
was prevented from doing a particular act by our fraud, which 
otherwise she would have done. It cannot be a fraud against 
the widow, as the widow’s estate remained intact; and it could 
not he a fraud against the adopted son, as he was not at the 
time in existence. Even if there was fraud, it is too remote.

The judgment of the Court (M o r r is  and T o tte n h a m , JJ.) 
was delivered by

M o r r is ,  J .—W e understand the real plaintiif in this suit 
to-be a miuor  ̂ one Jotendro Mohun Lahuri, represented by

(1) 2 B. L. R., F. B., ,103. (4) 24 W. R., 183.
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his mother and guardian, Bhubonessuiy Dabia—otherwise the 1S81___
suit would not lie. The phuutiff then lays claim to the ehare 
of tlie estate left by Chandmoni Dabia, widow of Earn Mohun  ̂ ». 
Lahuri, the uterine brother of his adoptive father, late Shibnath '̂ afoiiuN  ̂
Lahuri. L au u b i.

Cliaudmoui Dabia died on the 2nd Asaav 1274, which cor- 
respouda with the loth June 1867, The plaintiff was adopted 
on the lOtli Magh 1280, which corresponds with 27th January
1874, by Bhubonessnry Dabia, under permisaion granted to her 
under the will of her late husband; and tliongh the defendant 
was the sole lieir, at tiie time of lier death, to the entire estate 
left by Oliandinoni Dabia, his succession to one-half thereof ia 
contested by tlie plaintiff in this suit on tlie ground, that his adop
tive mother Avas unable, in conseq^uence of the fraudulent acts 
of the defendant, to exercise, before the death of Ciuindmoni 
Dabia, the power of adoptiou which was granted to her by her 
husband.

The Subordinate Judge of the Court below has given the 
plaintiff a decree. In his judgment he recites certain facts, 
which he says are “ sufBcient in themselves to bring home 
to the conviction of the Court that plaintiiF exerted all her 
available means to adopt a child while Chandmoni was living, 
but that the intrigues played by the defendant stood in the 
way and prevented the adoptiou taking place till after the 
death of Chandmoni, in Magh 1280, when she succeeded iu 
adopting the minor Jotendro Moluin.’* He holds, tliat the 
principles of equity should interfere in such a case to deprive 
the wrong-doer of the riglits which he has acq^uired by tlie 
wrongful acts committed by him, and that the effect o f the 
fraud perpetrated by the defendant entitles the plaintiff in 
equity to obtain the relief which he seeks. Against this 
decision the defendant appeals. He contends, first, that uo 
such act o f fraud on his part has beeu established in evidence 
as goes to show that Bhubonessuvy Dabia was prevented from 
adopting any boy, much less the pre-qent plaintiff, prior to the 
death of Chandmoni Dabia; and secondly> that even if it be 
held that he committed a fraud ou Bhuboneaaury Dabia in 
suppressing the will of her husband, that fraud is too remote
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1881 to enable the Court to divest in favor of the plaiiUiff an estate
N il c o m u l  wliicli lias already vested for a long time past in him, the

liAtHJM . 1 1 -llAtui'Ili il6ll\
Ŝ™HUN° Before entering into the question o f fraud, it is necessary
Lamuui. to notice an argument which has been much insisted on by

the respondent’s counsel, to the effect that fraud or no fraud,
the plaintiff, as adopted son of Sliibnath Lahuri, is entitled to 
his share of the family estate left by Chandmoni Dabia; 3u 
other words, the plaintiff, as heir of Shibnath Lahuri, is entitled 
to succeed both lineally and collaterally to any estate to which 
Shibnath Lahuri, if alive, could lay claim. This argument 
has been noticed by the lower Court, and overruled by it on 
the authority o f the case of Kally Pvosonno Ghose t . Gocool 
Clmnder Mitter (1), ia which it was decided that: a subsequent 
adoption, after the successiou has opeued out, cannot confer on 
the adopted son the right to succeed collaterally and to divest 
the person in whom the property has already -vested as heir to 
the deceased. Several cases have been, cited to us as authority 
to the contrary, but no single insttmce has been adduced in
which, in a case of collateral euocession, an estate once vested 
has been divested by reason o f a person being brought into 
existence subsequently, who, i f  he had been in existence at the 
time when the succession opened out, would have been a 
preferable heir. The general rule, that the right to succession 
is a right which vests immediately on the death of the owner 
of the property, and cannot, under ai.y circumstances, remain 
in abeyance in expectation o f tlie birth of a preferable 
heir not conceived'at the time of the owner’s death, was 
declared by the late Sudder Dewani Adawlut in the case 
of Keshub Chunder Ghose v. Bisknu 1‘ershad Bose (2), and 
since that date this ruling has been universally followed. 
The Privy Council recognize it in the case o f Bhoobum 
Moyee Dabia v. Bam Kishore Arcliarj (3), and declare the 
ordinary rule to be, that in no case oau the estate o f the 
heir of a deceased person vested in possession be defeated and 
divested in favor of a subsequently adopted son, unless the

, (I) I. L. B., 2 Calc., 295. (2) S. D . A . for I860, ii, p. 840.
(3) 10 Moo. I. A., 279..

188 THE INDIAN LAW REPORTS. [VOL. VU.



adoption is effected by tlie direct agency of the former heir issi 
■with his or her express consent. Tiie cases of Gourhullab v. N ilc o m d i . 

Juggernath Pershad Mitter (I )  and Sri Raghtinada v. Sri 
Brozo Kishoro (2) cannot be said to be in oj)positiou to this 3̂™ ™ ° 
rule. 'In the one case a grandson, and in the other case a son, Iahubi. 
took by. adoption lineally the estate o f the grandfatlier and of 
the father, as against a nephew and a half-brother. These 
cases are no autliority for holding, that i f  succession to an estate 
collaterally had opened out before the adoption, either the 
nephew or the half-brother could have been divested in favor 
o f the subsequently adopted grandson or son. The only 
ground, therefore, on wl>ich, it seems to us the plaintiff can lay 
claim to the property iu suit, is by asking the Court aa a Court 
of Equity to place hint as iieir of Sliibnath Lalmri iu the 
position winch, but for the fraud of tlie defendant, he would 
have obtained. That a fraud was committed by the defendant 
on Bhubonessury Dabia in suppressing tlie wjll o f Shibnath 
Lahuri aud setting up a false "will and thereby puttiug ob
stacles in the way of her taking a son in adoption, cannot,
■we think, be doubted. Ou this head we are disposed to agree 
with the finding of the lower Court. The only question is 
whether the present plaiutiff, standing as he does in the posi
tion of heir to Shibuatli Lahuri, is entitled to say that the 
defendant is estopped by his fraud from relying on the adop
tion of the ])Iaiiitiff being of a date subsequent to the death of 
Chandmoni Dabia. Various oases, such as Luttrel v. Lord 
Waltham (3), Middleton y . Middleton (4), Segrave v. Kirwan (5),
Bulkletj V. Wilford ( 6 ) ,  have been cited to us as authority in 
support of the proposition that Courts of Equity will, on proof of 
fraud, divest property once vested in favor of the rightful heir.
But none o f these seems to us to meet a case like the present, 
where, as we judge from the evidenccj the heir, that ia the 
present plaintiff, was not even iu existence when the fraud was

(1) Mnonaghten’B Cons, o f Hin. (3) 14 Ves., 290.
Law, p. 159. (4) 1 Jac. and W., 94.

(2) L . U., 3 L A., 154. (S) 1 Beatty, 1S7.
(6) 2 0. & P., 102.
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8̂81 committed by the defendant. So far as the plaintiff himself 
ATmu  ̂ IB concerned, it may be Srtid that, bat for the opposition mad© 

V. by the defendant to the will of Shibnath, which big widow 
set up, the preaen tplaintiff would never have inherited his 

L a h u b i. estate a t  all. I f  the evidence is to be believed, Bhubonea- 
sury Dabia was foiled by this opposition of tlie defendant from 
adopting in the interval between the death of her last surviv
ing son, and the death o f Chandmoni, some boy other than, 
the plaintiff. It is also apparent that the fraud o f the defend
ant was not concealed in any way from Bhuboneaaury Dabia; 
she was from the £rst, tliat is from the time of the deatli of 
her husband, aware of the existence o f the will in her favor, 
■which empowered her to adopt a son, and it may, with some 
justice, be said, tl»at between Srabun 1273, or July 1866, the 
date of the death of Kally Prosomio Lahuri,Jier last surviving 
son’, and Assar 1274, or June 1867, the date of the death of 
Chandmoni, Bhubonessury had ample opportunity to adopt a 
son; and that the mere circumstance of persons, who were 
applied to, being unwilling to give their sons in adoption by 
reason of t\ie counter-will set up by tlie defendant, is not a 
sufEeient ground for holding that Biiubonesaury Dabia could 
not adopt a sou. The difficulties which stood in her way were 
no more than natural difficulties, such as might be enoounteved 
by any one whose right to adopt was disputed hand fide, and 

■ therefore, the defendant, as sole heir of Chandmoni at the time 
of her death, became legally vested in her estate. It seems to 
■as, therefore, that the fraud, committed by the defendant so 
far as it affects the plaintiff, is of too remote a character for 
this Court, as a Court o f Equity to disturb the estate which 
naturally vested in the defendant as sole heir of Chandmoni 
at the time of her death.

W e, therefore, set aside the decree o f the lower Court, Sind 
dismiss the suit of the plaintiff, Jotendro Mobun Lahuri, with 
coBta iu both Courts.

Appeal allowed^
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