
C O N S P I R A C Y 63 

"The crime of conspiracy" remarks Russell, "affords 
support for any who advance the proposition that criminal Law 
is an instrument of the government."1 The opportunity wh'lih 
the vagueness of this crime can offer to governmental 
oppression has been recognised by an independent judiciary 
ionscious of the need to preserve the liberty of the subject. 
As Fitzgerald J. said, "The law of conspiracy is a branch of 
our jurisprudence to be narrowly watched, to be gealoualjr 
regarded and never to be pressed beyond its true limits."2 
The abuse, of the law of criminal conspiracy in the hands of 
government creates a genuine fear in all minds. Prof, '--ayre 
writes, " A doctrine so vague in its outlines and uncertain 
in its fundamental nature as criminal conspiracy lends no 
strength or glory to the law; it is a veritable guicksand 
of shifting opinion and ill considered thought."5 He further 
emphasizes that, "it would seem, therefore of transcedent 
importance that judges and legal scholars should go to the 
heart of this matter, and, with eyes resolutely fixed upon 
justice, should reach some common and definite understanding 
of the true nature and precise limits of the elusive law of 
Criminal conspiracy."^ 

"Ihe above remarks may also apply with equal emphasis 
to the law of criminal conspiracy in India* There is a •lose 
affinity between the Indian and the English law of Criminal 
conspiracy. 

II 
Conspiracy in Common law s tar ted i t s career 

pr imari ly ag a c i v i l injury!? but was l a t e r punishable on an 
indictment ." In i t s e a r l i e s t r ee l ing conspiracy was the 
agreement of persons who combined to carry on l ega l proceedings 
in a vexatious or improper way*7 The Star Chamber gave i t a 
more concerete form° and the agreement was ind ic tab le as a 

1* Russell on Crimes, ¥61.1 p*213 (11th Ed)i 
2 . I r i s h State Tr ia ls (1867) quoted in RUssell* op i c i t .p .216. 
3; Sayre; 'Criminal Conspiracy' , 35 Harv*L»Rip«393i 
if. Ibid»p*39l+. 
5* 28 Edw.l.,C.l0. 
6. 33 Edw. l.C.2. 
7. Stephen, History of Criminal Law,Vol.II,(l883) p.227.. 
8. In Poulteror's ease (l6ll) the criminal aspect of conspiracy 

was developed by the Star Chamber. This case forms the 
source of modern law on conspiracy. 
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substantive offence even when no ac t was done in pursuance of i t . 
However, the gradual evolution of the law of consp i racy . i t s 
widened scope and general appl ica t ion can be discerned in close 
association with the law of p r inc ipa l and accessory,9 

In English law, " i f two or more persons agree together 
to do something contrary to law, or wrongful and harmful towards 
another person, or to use unlawful means in the carrying out of 
an object not otherwise unlawful, the persons who so agree commit 
the crime of conspiracy."10 

In Mulcahy v R . ^ t h e House of Lords s t a t ed , "A conspiracy 
consists not merely in the in ten t ion of two or more hut in 
the agreement of two or more to do an unlawful ac t by unlawful 

means. So long as such a design r e s t s in in tent ion only i t i s 
not ind ic tab le . When two agree to carry i t into e f fec t , the very 
plot is an act in i t s e l f and the act of each of the p a r t i e s 
promise against promise actus contra actum capable of beirfg 
enforced if lawful, punishable i f for a criminal object or for 
the use of criminal means." 

9. Russell on Crimes ( l l t h Ed) Vol.l.p.2lM-. 
10. Halsbury's Laws of England, (3rd Ed).Vol.10,p.310-11. 

In R_v Parne l l . (1881) Ik Cox.C.C, at p.513 Fitzgerald 
J. s t a ted , " Conspiracy has been ap t ly described as d iv i s ib l e 
under three heads: where the end to be at ta ined i s in i t s e l f 
a crime, where the object i s lawful but the means to be 
resorted to are unlawful$ and where the object i s to do. 
injury to a third par ty or to a c l a s s , though if the wrong 
were effected by a single individual i t would be a wrong 
but not a crime." 

11.(1868) L.R.3 H.L.306. 

The House of Lords in Mogul S.S.Co.v.McGregor (1892) 
A.C.25 further explained that, an agreement which is immoral 
or against public policy or in restraint of trade, or 
otherwise of such a character that the courts will not 
enforce it, is not necessarily a conspiracy. An agreement, 
to be a conspiracy, must be to do that which is contrary to 
or forbidden by law, as to violate a legal right or make 
use of unlawful methods, such as fraud or violence, or to 
do what is criminal, 
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The term consp i racy w i l l inc lude a l l combinations i n v o l 

ving v i o l a t i o n of the p r i v a t e r i g h t s which, i f done by a s i n g l e 
person, would give a c i v i l though no t a c r imina l remedy a g a i n s t 
the wrong-doer.12 However, the common law of consp i racy has no t 
been a l t o g e t h e r uniform. 13 But so far as the law of p r e s e n t day 
is concerned the Ecus© of Lerfis has dec la red (a) t h a t the g i s t 
of conspiracy i s the" agreement', whether or not t h e ob jec t i s 
a t ta ined(b) t h a t the purpose of making such agreements pun i shab le 
is to p revent the commission of the s u b s t a n t i v e offence before 
i t has even reached the s tage of a t t empt and (c) t h a t i t i s a l l 
part and p a r c e l of t h e p r e s e r v a t i o n of the Queen's peace w i t h i n 
the re aim. ^ 

I I I 

Originally the Indian Penal Code made conspiracy ^ t-punishable only in two forms viz. conspiracy by way of abetment5 
and conspiracy involved in certain offences.l" in the forraer 
case an act or illegal omission must take place in pursuance 
of conspiracy in order to be punishable. The latter is a 
conspiracy by implication and the proof of membership is enough 
to establish the charge of conspiracy. 
12. R v P a r n e l l ( l 6 8 l ) 14 Cox.C.C. 505. 
13. In R.v.Turner I3 E a s t . 2 2 8 , i t was held t h a t an ind ic tment 

w i l l no t l i e for a conspi racy to commit a mere a i v i l 
t r e s p a s s . But an opposi te view was taken in R v Rowlands 
170 B. 671. (See a l s o Quinn v Leathern 1901 A.C.1+95; 
Mulcfahy v R. 3 H.L.306; Kromme v R 17 Ccx C.C.1+92) .But the 
view in Turner ' s case was. r e - e s t a b l i s h e d in fr--rul S.S.Co. 
v . McCregor 33 Q.B.D.591. However S i r Wright held an 

opinion t h a t t he r e s u l t of the case law on the s u b j e c t r e v e a l s 
as a genera l r u l e , t h a t a combination to i n j u r e a p r i v a t e 
person i s not c r imina l un l e s s the means to be employed a re 
c r i m i n a l , in o ther words consp i racy as such i s not pun i sh 
able un less i t i s consp i racy to commit a crime (Wright , 
'Lav/ of Criminal Conspi rac ies and Agreement ' ) 

Har r i s t Criminal Law (20 th Ed) p . 4 9 ; See a l s o R v Newland 
(1953) 37 Cr»App.R. l54l . 

Ik. Kenny: Out l ines of Criminal Law ("d . Turner 17th Ed . ) . p . 895 
See a l so Board of Trade v Oven (1957) 2 W.L.R.351 a t p . 3 5 7 . 

15. A person i s sa id t o abet the doing of a t h ing by consp i racy 
i f he engages wi th one or more other person or persons in any 
consp i racy for the doing of t h a t t h i n g , i f an a c t or i l l e g a l 
omission takes p l a c e i n pursuance of t h a t consp i racy ,and 
in order to the doing of t h a t t h i n g ( S . 1 0 7 , I . P . C . ) 

l6 .Thugi (S.31O); Belonging to a gang of t h i e v e s ( S . 4 0 1 ) ; 
Being member of a gang of d a c o i t s ( S . 4 0 2 ) . 
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However, in 1870 the law of conspi racy was widened by 
adding S.121-A t o the Ind ian Ponal Code. 17 

A conspiracy to commit an offence under s e c t i o n 121-#l 
I jP .C.o ' . to overawe the government by means of c r imina l fo rce 
or the aaow of c r imina l f o r c e , i s^ ,pun i shab le . But to c o n s t i t u t e 
a conspiracy in such a case " i t i s not necessa ry t h a t any a c t 
or i l l ega lomiss ion should have taken p l a s e . l o 

So f a r , the law of consp i racy i n Ind ia r e q u i r e d the 
doing of an overt ac t in order to be p u n i s h a b l e , excep t in r e s p e c t 
of the offences p a r t i c u l a r i s e d in S.121-A I . P . C . However, i n 
1913 Indian Criminal Law Amendment Act l9 was passed as an 
emergent p iece of l e g i s l a t i o n which gave an extended e f f e c t t o the 
law of conspiracy in I n d i a , by adding Ch.V-A (Ss. l20A & 120B 
I .P.C.) to the Penal Code* The n e c e s s i t y to widen the scope 

of the law of consp i racy has been explained in the s ta tement of 
objects and reasons t h u s : 

Experience has shown tha t dangerous c o n s p i r a c i e s are 
entered i n t o in I n d i a , which have fo r t h e i r ob jec t aims o t h e r 
than the commission of the offences spec i f i ed i n S.121--A 
of the I . P . C . and tha t the e x i s t i n g law i s inadequate to dea l 
with modern c o n d i t i o n s . The p r e s e n t B i l l i s designed t o 

17. Inse r t ed by Act XXVII of I87O5 S.lf. 

18. Sulaiman C . J . , i n Jhabwala v Emperor 1933 A . L . J . 7 9 9 , 
observed : - In law, the King never dies°, i t i s enough 
for the p r o s e c u t i o n t o prove t h a t there was a consp i racy 
to deprive the King Emperor of the S o v e r e i g n i t y of B r i t i s h 
I n d i a . Having regard to S.3 (23) of the General Clauses Ac t , 
i t i s not n e c e s s a r y to prove t h a t the c o n s p i r a t o r s were 
conspi r ing for such d e p r i v a t i o n to take p l a c e w i t h i n the 
l i f e time of the King Emperor. Criminal Conspiracy i s 
complete as soon as two or more persons agree t o do or 
cause to be done an i l l e g a l a c t , or an a c t which i s no t 
i l l e g a l by i l l e g a l means. 

19. Act VIII of 1913. 

- I * -



70 



71 

assimilate the p r o v i s i o n s of the Indian Penal Code to those of 
the English Law w i t h the a d d i t i o n a l safeguard t h a t , in the case 
of a conspiracy o ther than a consp i racy to commit an o f fence , 
some overt ac t i s necessa ry to b r ing the consp i racy w i t h i n the 
purview of the c r i m i n a l law. The B i l l makes c r i m i n a l consp i racy 
a substant ive o f f e n c e . . . . . . . " 1 9 - a 

Thus c r imina l conspi racy a f t e r 1913 has been d e a l t w i t h 
in the Penal Code in the fo l lowing forms: 

(a) where over t a c t i s n e c e s s a r y ; and 

(b) where over t a c t i s not neces sa ry and an agreement 
p e r s e i s made p u n i s h a b l e . 

The former w i l l inc lude cases ( i ) where two or more 
persons agree to do or cause t o be done an i l l e g a l ^0 a c t 
excluding the commission of an o f fence ,21 ( i i ) ^where an ac t 
which i s not i l l e g a l i s done by i l l e g a l means;22 ancj ( i i i ) 
conspiracy byway of 'betment .23 

In the l a t t e r i n s t a n c e an agreement to commit an offence 
shall amount to a c r imina l conspiracy.2*+ 

IV 

As s t a t ed above the i n c l u s i o n of Chapter V-A i n the 
Penal Code was designed to a s s i m i l a t e the p r o v i s i o n s of 
English law. In the words however, of a l ea rned commentator, 
"The s ta tement of o b j e c t s and Reasons appears in t h i s r e s p e c t 
to be i n a c c u r a t e , s ince i t goes beyond merely a s s i m i l a t i n g the 
criminal law of Ind ia to t h a t in fo rce i n England."25 

The use of the word " i l l e g a l " in the d e f i n i t i o n of 
criminal conspi racy in S.120-A I . P . C . i s ext remely comprehen
sive and v/ould make even a case of c i v i l t r e p a s s i n d i c t a b l e as a 

20. The word ' i l l e g a l ' i s a p p l i c a b l e to every t h ing which i s an 
offence or which i s p r o h i b i t e d by law, or which furnished 
for a c i v i l a c t i o n ; (S.lf3 I . P . C . ) 

21. ?-.120 -A I.F.C. 
22. Ibid. 
23. See S.107 I.P.C. 
2*f. Proviso to S.120-A I.P.C. 
25. Gour: The Penal Law, 6 th Ed .Vol .1 p . 5 0 8 . 
25-a. Ibid . p . 508. 
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criminal conspiracy. . 26 

I t i s an e s t a b l i s h e d ru l e of the law of consp i r acy t h a t 
there should be at l e a s t two p e r s o n s . One person alone cannot 
conspire.27 However^ anomalous r e s u l t s follow from c e r t a i n 
cases where e i t h e r one of the c o n s p i r i n g p a r t i e s i s incapab le 
of committing the crime or i s immune or has been pardoned.2o 
In such cases the d e s i r a b i l i t y of punishing a mere consp i racy 
not followed by an over t ac t may be examined * 

26. ( i ) See Note of Dissen t by Pt .M.M.Maiviya, t o the I n d i a n 
Criminal Law Amendment B i l l . ( Q u o t e d in Roy-Law R e l a t i n g to 
Press and S e d i t i o n a t pp.*4-8~50. 

( i i ) The r e s u l t of t h i s sweeping enactment i s to make a mere 
breach of c o n t r a c t by two or more persons pun i shab le as a 
cr ime. I f , f o r i n s t a n c e a husband and xvife agree t o s e l l t h e i r 
house and then t h i n k b e t t o r of i t and refuse to convey they 
would be punishable under Sec . l29 -B of the Penal Code though 
the c: ' , vil court may not have enforced a s p e c i f i c performance 
of the - c o n t r a c t . The excep t ion of Engl i sh law t h a t wife and 
husband are t r e a t e d as one p e r s o n , i s not acceeded t o i n 
t h i s chapter (Gour: o p . c i t . p . 5 0 8 ) . This adds to the a b s u r d i t y 
of Indian law on consp i racy which Is no t found i n the E n g l i s h 
law. 

( i i i ) . Huda i s of t he opinion t h a t , " I t i s not t he p o l i c y of 
law to c r ea t e offences t ha t cannot o r d i n a r i l y be proved. There 
probably would have been no danger and inconvenience if the 
law in India w e r e l e f t e x a c t l y where i t was before the pas s ing 
of the Criminal Law Amendment Ac t , 1913" . (T.L .L. ;p , 1 0 7 ) . 

27. Topan Das v S t a t e of Bombay A . I . R . 1956 S . C . 3 3 . 

28. I t has been held in Eng l i sh law t h a t the p e r s o n a l immunity 
of one in r e s p e c t of a p r o s e c u t i o n for crime i s a defence to 
a charge a g a i n s t the other for consp i r ing w i t h the former 
to commit i t . See DuRuid 75 L.J .K.BA70;Sharp* (1936) 1 A l l . 
E.R.M3* 
In Simbadhar Pradhan v S t a t e of 0 r i s s a , A . I . R. 1956 S . C. 
MS9, one person was convicted of consp i racy whi le the 
other enjoyed immunity on h i s t u r n i n g approver though 
he was p r i v y to the c o n s p i r a c y . 
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The g i s t of t he offence of conspi racy i s an i!""1 awful 
agreement between two or more p e r s o n s . In other words , j o i n t 
evil i n t e n t i s neces sa ry to c o n s t i t u t e the o f fence . A mere 
criminal i n t e n t i o n formed in a man's mind i s i n s u f f i c i e n t and 
that stage i s never c r i m i n a l l y corr _* sable-. "The forum of 
conscience a lone can take n o t i c e of'" such cases but the munic ipa l 
law can only deal wi th ma t t e r s and not merely w i th mind save 
as manifested by a c t i o n . Consis tency the re fo re r equ i red t h a t a 
mere conspiracy should be considered a s u b s t a n t i v e offence 
only when the objec t of consp i racy i s so ser ious as the waging 
of war aga ins t the sovere ign and o the r a c t s of e q u a l l y grave 
nature, and t h a t other cases of consp i r acy should be deemed an 
offence only. When they f a l l w i t h i n the d e f i n i t i o n of abe tmen t . 2 9 

Conspiracy i s an inchoate crime and i s pun i shab le 
primari ly because an agreement t o commit a crime i s a d e c i s i v e 
act, fraught wi th p o t e n t i a l danger*; ' but to b r ing an agreement 
to commit a c i v i l wrong w i t h i n the range of c r imina l consp i racy 
is to s t r e t c h the r a t i o n a l e of lav/ to the f a r t h e s t l i m i t . In i t s 
broad reach i t can be made to do g rea t e v i l . 

I t has a l so been r e i t e r a t e d ^ ° t h a t the law of c r imina l 
conspiracy i s an Instrument of t h e governmental o p p r e s s i o n . 
Needless to say t h a t the Indian Criminal Law Amendment Ac t , "* 
1913. Iwas passed as an emergent p i ece of l e g i s l a t i o n and t h i s 
measure was motivated by p o l i t i c a l expediency.32 No e f f o r t s were 
made to dea l w i th the mat te r in the o rd inary and r e g u l a r way. 
I t was n e i t h e r c i r c u l a t e d for op in ion among the j u d i c i a l and 
executive o f f i c e r s of government nor the r e p r e s e n t a t i v e p u b l i c 
men and bodies were consu l t ed .33 The r e s u l t was t h a t a p i ece 

of l e g i s l a t i o n was h u r r i e d l y enacted and i n c o n s i s t e n t and 
u n i n t e l l i g i b l e ^ p r i n c i p l e s of law were put i n t o a c t i o n . I t may 
be suggested t h a t the sweeping p r o v i s i o n of S.120-A I . P . C . 
needs re-examinat ion and the I r r a t i o n a l i t y which has impercep

t i b l y c rep t In to the Ind ian law may requ i re e l imina t ion .^ 4 " To 

2S.. Huda, P r i n c i p l e s of Criminal Law (T .L .L . )p . 109 . 

30. See Supra Note . 1 . 

3 1 . Act VII of 1913. 

32. See statement of Objects & Reasons, Incian Criminal Law 
Amendment Bill, 1913* 

33. Dissenting note of Pt.M.M.Malviya (See Roy,op .cit .p.M3-50). 
3>k. See Supra Notes 26. 
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apply the law of criminal conspiracy for an agreement to commit 
torts generally ' i s not whole some. 3? The conspiracy to do an 
• i l legal a c t ' i s uncertain and covers a wide area with regard 
to the commission of offences. The law also needs s t a t u t o r y 
modification in this r-?»rect and i t s use may be l imited to 
determinate heads of offences only,36 

35. If deemed necessary i t may be applied in cases of spec i f ic 
t o r t s only; such as t o r t s to commit fraud, malicious prosa-
cution, malicious defamation, to procure breach of contract 
e t c . 

36. (a) As has been already provided in S.121-A I .P .C . 

(b) The Draft Code of 1879 in England c lass i f ied the objects 
of conspiracy as ( l ) Treasonable (2) Sedit ious" 
(3) to bring false accusations (*+) to perver t j u s t i ce 
O) to def i le women (6) to murder (7) to dnfraud 
(8) to commit indic table offences (9) to prevent by 
force the co l lec t ion of r a t e s and taxes . 

The above recommendations were adopted in the New 
Zealand Code. South Africa is content with a doctr ine tha t 
l imits i t s conspiracies to commit crime (See Will iams,op. 
c i t . p . 5 5 9 ) . 
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