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Before Sir Richard Qartji, Kt,, Chief Justice, and Mr, Juniice McUonell.

SURNOMOYE DASSTA a n d  ANoittEn (DEPBSDANTa) v. TH E LAN D
MOETGAGE BANK OF INDIA, LIM ITED (PiAiSTiFFs).* March 4.

Reg. 7 J / i o / 1819, ». 17, cZ. 6—Patm Talook—Sale for Arrears o f Rent— 
A ituchment— Priorily—lUorHgage,

The patnlclar of a tnlook granted .1 clurpatni to tlie def0iKl»nts on tlie lOtli o f 
Pebrnary 1869. The snme pntiiidar ftfterwanls mortgnged thcpfttiii talook to 
the plaintiffd, vrho obtained n decree cm their mortgujre on tlie '28tii Septem­
ber 1874. The patui -wiis sold for ita own arrears on the 17th November 1876 i 
and after payment of rent nud nil e.\peusea, there remnined a surplus in the 
hands of the Collector, which w.ia attached by the pluintilTs in execution of 
their dccree on the 9th of Noveinber 187G. On the 12th January 1877, the 
defendants instituted a suit agt'iiust the pntnidnr, under cl. S, a. 17, Reg. VUE 
of 1819, for conjpensation for tl»e loss of tUedurpatni, and obtained a decree, 
vrhich the Court directed should be aatisiied out o f the surplus salc-proceeds; 
and the Collector, notwithstanding the plaintiffs' iittachmeut, allovred the 
defendants to obtain the amount decreed out o f the surplus sale-proceeds.

In a suit by the plaintiffs to recover the amount paid for compensation, on 
the ground that the plalntifis' attachment was prior to the defendants’ suit,— 
Held, that the defendants' decree must, notwithstanding the pliiintiSs* attach* 
ment, be satisfied out of the surplus sale-iwoceeds in priority to the plaintifis’ 
decree.

This suit was brought by the Laud llortgage Bank against 
the defcudaats to eistablish their right to a sum of Rs. 865-3-9, 
.which had been obtaiued by the defeudaufei, Nos. 1 and 2, under 
these cii'cumstances.

The patnidai' of a talook had granted a durjiatni o f it to the 
defendant No. 1 on the 10th of February 1869.

The same patnidar then mortgaged to the Land Mortgage 
Bank this talook and other properties on the Sth of March 
1872, for a sum of Bs. 45,000, On the 28th September 187i, 
the Bank obtained a decree for the sum due to them upon this 
mortgage, and dedaring their rights under it.

'  Appeal from Appellate 3)ecree, No. 1790 of 1879, against the decree of 
A . C. Brett, Esq., Judge of Jessore, dated the 12th May 1879, modifying the 
decree o f Baboo Kedaressur Roy, Subordinate Judge of that district, dated 
the 6th o f  Juue 187S. -



1881 The pafcnicJar having then made default in payment of his 
SuuNOMOYE rent, the talook was put up and sold by aixction for its own 

■V. Arrears on the I7th of November 1876 j and after paying the 
MoutaAGB rent and all expenses, there remained a surplus o f the sale-pro- 

ceeds in the hands of the Collector of Us. 2,138-1-5.
By means of this sale the durpatnidar, the defendant No. 1, lost 

his durpatni; and, therefore, on the 12th of January 1877, the 
defendants Nos. 1 aud 2 (the latter being the wife o f the defend­
ant No. 1) hroaght a suit against the patnidar (under the pro­
visions of cl. 5 of s, 17 of Eeg. V III of 1819) to recover com* 
pensation for the loss o f the durpatni, and to have the amount 
o f the compensation paid to them out of the surplus proceeds, 
it being alleged that the durpatni was purchased with the 
money of the defendant No. 2.

In this suit the defendants Nos. 1 and 2 obtained a decree for 
the sam of Es. 863-5-9, by way of compensation, and the Mun- 
sif ordered that sum to be paid to them out o f the surplus 
proceeds.

Meanwhile, immediately after the sale of the patni, the Land 
Mortgage JBank, on the 9th of December 1876, placed an 
attachment upon the sum of Es. 2,133-1-5, the surplus proceeds j 
but the Collector, notwithstanding this attachment, allowed the 
defendants Nos. 1 and 2 to ob,tain tho Es. 865-5-9 out of the 
surplus proceeds, in accordance with the Miinsif’s order.

This suit was then brought, on the 28th o f March 1878, by 
the Bank, for the purpose of recovering the Es. 865-5-9 from 
the defendants Nos, 1 and 2 ; and they contended, that as their 
attachment was prior to the suit o f tho defendants Nos. 1 and 2, 
they wore entitled to the whole surplus proceods to the exclusion 
of the defendants’ claim.

The view of the Subordinate Judge was, that the two defend­
ants bad a right to bring their suit for the sum which they 
obtained, and that it was properly paid over to them out o f the 
surplus proceeds. He, therefore, dismissed the plaintiffs" suit^

The District Judge took a different^iow. He considered that 
the case came within the provisions of s. 17 of the Eegulation; 
but he thought that the plaintiffs had an equal right with the 
defendants Nos. 1 and 2 to the surplus proceeds, as being assignees
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o f a valuable interest in the talook; but that as the sum was issi 
not sufficient to satisfy both, he decided that the suiplus pro- S uhnomove 

ceeds ought to be divided between the parties rateably in pro- »».' 
portion to the value of their respective interests in it. Putting,^ Moutoakt. 
therefore, the value of the plaintiffs’ interest at Bs, 2,000, and 
that of the defendants at Rs. SC5-5-!), he lield that the defend­
ants were entitled to Rs. 650 out of the surplus, and the plaintiffs 
to the residue. He therefore gave the plaintiffs a dccroo fur 
Es. 315, and ordered each of the parties to pay tlioir own costs.

Baboo Lall Moolcerjee for the appellants.

Baboo Kashi Kant Sen for the respondents.

The judgment of the Court (Gabth, G. J., aud McD onell, J.) 
was delivered by

Garth , C. J.—We think that the District Judge has taken an 
eiToneous view of this case, [His Lordship then stated the 
facts^as above, and continued.]

Both parties complain of this decision, the plaintiffs (by way 
of appeal), on the ground, that the defendants were not enti­
tled to any part o f the surplus proceeds; and the defendants 
(by way of cross objection) on the gi’ound, that they are enti­
tled to the whole of the Rs. 8G5-5-9, and that the Court below 
was wrong in directing them to restore Es. 315 to the plaintiffs.

It is strange that, during the whole of the argument in this 
Court, we have been allowed to remain under a wrong impres­
sion as to a point upon which, aa it seems to us, the whole case 
turns. • We were led to suppose, that the suit brought by the 
defendants, in which they recovered the Es. 8G3-5-9, was not 
brought within two m(ynths from the ii'tne o f the sale o f  tJte 
fa tn i ;  and if that had been so, we think tliat the Munsif 
would have had no power to order that sum to be paid out of the 
surplus proceeds.

The words of cl. 5 of s. 17 aro: " It shall bo competent to any 
one conceiving himself to possess such an interest, &c., to bring 
forward his claim to the price he may have paid for the same, 
or for a just compensation for the loss sustained by him in con-
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1881 sequence of the sale, hy mstitutinff a regular suit at cmy time 
SoiiNOHoyB within tivo months from  the date of sale!'

DASfiYA therefore, the suit o f the defendants had not been brought
Mootg^ob .■'''ithin two months from the date of sale, the Munsif, although 
B a n k  oit h e  might have given them a decree enforceable in the ordinary 

way, could not have decreed the amount out o f the surplus 
proceeds.

It now turns out, however, that the suit was brought duly 
-within the two months, and that, therefore, the Munsifs decroo 
■was quite regular.

That being so, the only question is, whether the plaintiffs, 
who had placed an attachment upon the surplus proceeds imme­
diately after the sale, are entitled to recover from the defend­
ants the whole or any part of the sum which has been award­
ed them out of those surplus proceeds by the Munsif.

It,has been suggested to us, that although the plaintiffs did 
not bring any suit under cl. 5 of s. 17, yet they must be consi­
dered as having made a claim to the surplus proceeds by placing 
an attachment upon them. But that is a course, which appears 
to us not to be warranted by cl. 5. The only claim which can 
be made under cl. 5 is a regular suit, and the decree which 
is to be made in that suit is of a special nature, enforceable only 
as against tJie sale-proceeds;  and if the plaintiffs in this suit 
had intended to proceed against those proceeds under cl. 5, they 
could only have done so by instituting a regular suit.

This they have not done; and as the defendants have taken 
the proper course, and have obtained a judgment, we think, 
that they have secured a right to the sale-proceeds to the 
amount of their judgment prior to any right of the plaintiffs.’

It may be that the plaintiffs may enforce their attachment as 
against the I’esidue of the sale-prooeeds; but that question does 
not arise in this suit.

The result is, that the judgment of the District Judge must 
be reversed, and that of the Subordinate Judge restored; arid 
that the plaintiffs must pay the costs in all the Coui'ts.

Appeal allowed.
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