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Before Sir Richard Garth, Kt., Chief Justice, and My, Justice BMeDonsll.

SURNOMOYE DASSYA awp anormer (Drrevpant) v, THE LAND
MORTGAGE BANK OF INDIA, LIMITED (PrainTiers).”

Reg. VILI of 1819, 3. 11, ¢l. 5—Paini Talook—Sale for Arrears of Hent—
Altachment— Priorily—Moriiguge.

The patnldar of » talook granted a durpatni to the defendants on the 10th of
Febrnary 1869, The snme patnidar afterwards mortgnged the patni talook to
the plaintiffs, who obtained n decree on their mortgnge on the 28th Septem-
ber 1874, ‘The patni wns sold for its own arvears on the 17th Nuvember 1876 ;
and after pryment of rent and all expenses, there remnined n surplus in the
hands of the Collector, which was attached by the pluintiffs in execution of
their decree on the 9th of November 1876, On the 12th January 1877, the
defendants instituted a suit agafust the pntnidar, under cl. 4, s. 17, Reg. VIII
of 1819, for compensation fur the loss of the durpatni, and obtained a decree,
which the Court directed shonld be satisfied out of the surplus sale-proceeds ;
and the Collector, notwithstanding the plaintiffs’ attachment, allowed the
defendants to obtnin the amount deereed out of the surplus sale-proceeds.

In & suit by the pluintiffs to recover the amount paid for compensation, on
the ground that the plaintiffs' nttachment was prior to the defendants' suit,—
Held, that the defendants’ decree maust, notwithstanding the plaintifls' attach.
ment, be safisfied out of the surplus sale-praceeds in priority to the plaintifis
decree,

Tars suit was brought by the Land Mortgage Bank against
the defendants to establish their right to & sum of Rs. 865-5-9,
which had been obtaiued by the defendauts, Nos. 1 and 2, under
these circumstances.

The patnidar of a talook had granted a durpatni of it to the
defendant No. 1 on the 10th of February 1869.

The same patnidar then mortgaged to the Land Mortgage
Bank this talook and other properties on the 8th of March
1872, for a sum of Rs. 45,000, On the 28th September 1874,
the Bank obtained a decree for the sum due to them upon this
mortgage, and declaring their rights under it.

* Appeal from Appellate Decree, No. 1790 of 1879, ngainst the decree of
A. C. Brett, Bsq., Judge of Jessore, dated the 12{h May 1879, wodifying the
decree of Baboo Kedaressur Roy, Subordinate Judge of that district, dated
the 6th of Juue 1878. .
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The patnidar having then made default in payment of his

SunvoMoYE yent, the talook was put up and sold by auction for its own
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arrears on the 17th of November 1876 ; and after paying the
rent and all expenses, there remained a surplus of the sale-pro-
ceeds in the hands of the Collector of Rs, 2,138-1-5,

By means of this sale the durpatnidar, the defendant No. 1, lost
bhis durpatni; and, therefore, on the 12th of January 1877, the
defendants Nos. 1 and 2 (the latter being the wife of the defend-
ant No, 1) brought a suit against the patnidar (under the pro-
visions of cl. 5 of s, 17 of Reg. VIII of 1819) to recover com-
pensation for the loss of the durpatni, and to have the amount
of the compensation paid to them out of the surplus proceeds,
it being alleged that the durpatni was purchased with the
money of the defendant No. 2.

In this suit the defendants Nos. 1 and 2 obtainod & decree for
the sam of Rs. 865-5-9, by way of compensation, and the Mun-
gif ordered that sum to be paid to them oub of the surplus
proceeds.

Meanwhile, immediately after the sale of the patni, the Land
Mortgage Bank, on the 9th of December 1876, placed an
attachment upon the sum of Rs. 2,133-1-5, the surplus proceeds ;
but the Collector, notwithstanding this attachwment, allowod the
defendants Nos. 1 and 2 to ohtain tho Rs. 865-5-9 out of the
surplus proceeds, in accordance with the Munsif’s order,

This suit was then brought, on the 28th of March 1878, by
the Bank, for the purpose of recovering the Rs, 865-5-9 from
tho defendants Nos. 1 and 2 ; and they contended, that as their
attachment was prior to the suib of the defendants Nos. 1 and 2,
they were entitled to the whole surplus proceeds to the exclusion
of the defendants’ claim.

The view of the Subordinate Judge was, that the two defend-
ants had a right to bring their suit for the sum which they
obtaived, and that it was properly paid over to them out of the
surplus proceeds. He, therefore, dismissed the plaintiffs’ suit.

The District Judge took a different,yiew. He considered thab
the ease came within the provisions of 8. 17 of the Regulation ;
but he thought that the plaintiffs had an equal right with the
defendants Nos. 1 and 2 to the surplus proceeds, as being assignees
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of a valuable interest in the talook ; but that as the sum was

not sufficient to satisfy both, lie deeided that the surplus pro- Sull)i'm\wm

ceeds ought to be divided between the parties rateably in pro-
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portion to the value of their respective interests in it. Putting,, Mnﬁfm‘“m
therefore, the value of the plaintiffs’ interest at Rs. 2,000, and B"};\;); N

that of the defendants at Rs. 863-5-9, he held that the defend-
ants were entitled to Rs. 550 out of the surplus, and the plaintiffs
to the residue. He therefore gave the plaintiffs a decrce fur
Rs. 315, and ordered each of the partics to pay their own costs.

Beboo Muity Lall Mookerjee for the appellants,

Bahoo Kashi Kunt Sen for the respondents,

The judgment of the Court (Garry, C. J., and McDoxzLL, J1.)
was delivered by

GartH, C. J.-~Woe think that the District Judge has taken an
erroneous view of thiy case. [His Lordship then stated the
facts’as above, and continned ]

Both parties complain of this decision, the plaintiffs (by way
of appeal), on the ground, that the defendants were not enti-
tled to any part of the surplus proceeds; and the defendants
(by way of cross objection) on the ground, that they are enti-
tled to the whole of the Rs, 865-5-9, and that the Court below
was wrong in directing them to restore Rs. 315 to the plaintifhs.

It is strange that, during the whole of the argument in this
Court, we have been allowed to remain under a wrong impres-
sion as to a point upon which, as it seems to us, the whole case
turns. - We were led to suppose, that the suit brought by the
defendants, in which they recovered the Rs, 865-5-9, was not
brought within two months from the time of the sale of the
patnt ; and if that had been so, we think that the Munsif
would have had no power to order that sum to be paid out of the
surplus proceeds.

The words of cl, 5 of s, 17 are: It shall be competent to any
one conceiving himself to Tossess such an interest, &e., to bring
forward his claim to the price he may have paid for the same,
or for a just compensation for the loss sustained by him in con-



176
1881

THE INDIAN LAW REPORTS, [VOL. VIL

sequence of the sale, by imstituting a regular swit at any time

surnomovn within fwo months from the date of sale.”
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If, therefore, the suit of the defendants had not been brought
within two months from the date of sale, the Munsif, although
he might have given them a decree enforceable in the ordinary
way, could not have decreed the amount out of the surplus
proceeds.

It now turns out, however, that the snit was brought duly
within the two months, and that, therefore, the Munsif’s decrce
was quibe regular.

That being so, the only question is, whether the plaintiffs,
who had placed an attachment upon the surplus proceeds imme-
diately after the sale, ave entitled to recover from the defend-
ants the whole or any part of the sum which has been award-
ed them out of those surplus proceeds by the Munsif,

It,has been suggested to us, that although the plaintiffs did
not bring any suit under cl. § of s. 17, yet they must be consi-
dered as having made & claim to the surplus proceeds by placing
an attachment upon them. But that is a course, which appears
to us not to be warranted by cl. 5. The only claim which can
be made under cl. 5 is by @ regular swit, and the decree which
is to be made in that suit is of & special nature, enforceable only
as against the sale-proceeds ; and if the plaintiffs in this suit
had intended to proceed against those proceeds under ¢l, b, they
could only have done so by instituting a regular suit.

This they have not done; aud as the defendants have taken
the proper course, and have obtained a judgment, we think,
that they have secured a right to the sale-proceeds to the
amount of their judgment prior to any right of ‘the plaintiffs’

It may be that the plaintiffs may enforce their attachment as
against the residue of the sale-prooesds; but that question does
not arise in this suit.

The result is, that the judgment of the District Judge must
be reversed, and that of the Subordinate Judge restored; and
that the plaintiffs must pay the costs in all the Courts.

Appeal allowed,



