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THE STUDY of the past as a systematic discipline may generally be des-
cribed as history. This should not be confused with a mere chronicle or
narrative of events. What historiography requires is a comprehensive expla-
nation or interpretation of the entire historical processin regard to a parti-
cular subject matter or matters.® For that serves the purpose to understand
the present and determine the future. This rule applies perhaps more
forcefully to the discipline of law which interacts with all human activity,
whatever its nature and form. Hence the history of the development of
legal doctrines and institutions has to be so written as to impart a dynamic
sense of legal evolution® by exploring the inter-relationship, rather inter-
dependence, of law and social sciences® at various stages of the advance-
ment of civilisation. The historical perspective constitutes a natural and
inevitable part of the legal process, helps resolve controversies between
constancy and change, and determines the relevance and role of the past
in serving the present and shaping the future This explains the import-
ance of writing and teaching what Roscoe Pound terms as “social” or
“sociological” legal history® Some idea of such a work may be had from
the following observations:

Legal history (as with all law) is.. no such closed area of study which
belongs exclusively to the legal profession, While historians have
long debated the merits of defined versus loose boundaries, the history
of thought and of ideas transcends the narrow disciplines of modern
requirements; so legal history invokes and spawns principles and con-
cepts which other ficlds use. And while its votaries may exhume the
past without thought of the present or the future, still, in their primary
mission, legal historians must be aware of man and his needs. The
content of legal history is therefore not solely of law, and the use of
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legal history is likewise not solely for law; to the extent that disjunc-
tives seek to constrict man’s mind, knowledge breaks through, and to
the extent that specialization seeks to dismember it, life refuses. So
the other disciplines shed light upon legal history which, in turn, illu-
mines them. And the explication of a legal, or political, or economic,
or historical, or analogous institution or rule of conduct cannot be
contained within one discipline, although it may be so studied and
even practiced; today’s cross-disciplinary approach eventually com-
pels the stuff of life to spill over onto the legal, or other, hermit.$

There is, however, a caution:

[N]either legal history wnor contemporary social information can
eliminate the necessity of a juristic analysis of the fundamental aims
at the basis of the different legal institutions.?

The task of undertaking the work as contemplated is fairly difficult
but surely it is of tremendous worth to a developing country like India whose
Constitution has laid down standards of both individual and state conduct
in relation to the integral development of the society and its constituents.®
Surprisingly, no law school, no research institute, no student of Indian legal
history has ever attempted it. The eminent author of the book® under
review has failed to touch it even in its pages on law reform; so also other
authors on the subject like the present reviewer.'? As the task is arduous, an
individual may not embark on it but certainly the Indian Law Institute can.
In fact “Social Indian legal history” has already been lying unattended on
its research agenda for some time. It would be worthwhile to take it up now
in right earnest. On an individual level, scholars of the repute of M.P.
Jain are eminently suited to initiate the process in a gradual and systematic
manner; they may at least begin with the law reform of the nineteenth
century and post-Independence era.

The book under review is, however, a great work in its own right.
It was first published in 1952, Tt was largely responsible for bringing the
subject of Indian legal history into prominence and for making it as one
of the compulsory subjects for LL.B students the country over. It also
stimulated studies in the subject at LL.M. level and at the level of indepen-
dent research and writing. The fourth edition of the book appeared about
a decade back. A perusal of the current edition indicates substantial revi-
sion, rewriting and expansion of the preceding edition. Some new additions
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have also been made. For example, chapters on modern judicial system,
Privy Council, High Courts, development of law, codification of law,
personal laws of Hindus and Mohammedans, law reporting and legal pro-
fession have been expanded. The chapter on codification has been bifur-
cated into chapters on codification of law and some select codes. The
chapter on the present Law Commission has been enlarged and retitled as
law reform. Two new chapters on legislatures in India and legal education
have been added. The text has thus recorded an increase of about 200
pages over the earlier edition. The revision and additions made are the
result of meticulous research on the part of the author over a period of time.
He deserves compliments for the revised and enlarged version of his pioneer
work.

There is scope for further improvement, revision and expansion of the
book despite its wide coverage. A qualitative improvement may be brought
about if the author explicitly addresses the issues of legal and political
theory to which a work on legal history is always linked. According to

one writer:

Legal historians unfortunately have associated objectivity with a
brand of untheoretical antiquarianism. Yet, since political and
legal theory are intimately involved in issues of legitimation of the
way things are, and of how we got to where we are, they inevitably
draw legal history into the debate over how we arrived at the
present and whether there are ‘““lessons’ that can be learned from

the past.t

It is hoped the author would make some attempt “to bridge the chasm
between legal [and political] theory and legal history.””1?

To begin with, the role aspect of the judiciary, especially at the district
and village level, in a developing democracy like ours may be given priority
while revising relevant chapters for the next edition. Despite some indi-
genisation after Independence, the Indian legal system continues to be basi-
cally English. It would add to the clarity of the book if the author explains
briefly in the next edition the typical English concepts, institutions and
terms, as he has already done at some places.

Lastly, chapters on personal laws prior to the advent of the British in
India, public interest litigation and socio-economic offences may be useful
additions in the next edition.

The book is an excellent narrative of legal developments, inters-
persed with analysis and comments, since the day the East India Company

11. Morton J. Horwitz, “History and Theory,” 96 Yale L.J. 1825 (1987).
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embarked on its trading career in India. It can provide more insight into
the historical perspective of the Indian legal system if some of the sugges-
tions of this reviewer are accepted by the author for the subsequent editions
of his book.

The publishers deserve commendation for a nice cover, paper and
printing, and stout binding; also for pricing it moderately,

J. K. Mittal*

* Research Professor, Indian Law Institute.
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