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1881  the terms of s. 58 of the Rent Law so clearly expressed, the
T@unuzs-  Court could have no sufficient reason for passing such an order.
Staxan  The consent of the parties would not affect the operation of the
Morus Lans 18W, 88 has been held by Pea.cock,.C. J., in the case of Krishna
SHABA.  Kemal Sing v. Hiru Sirdar (1).
I am, therefore, of opinion, that we should read s. 58 of the
Rent Law according to the plain sense of the words, it being
our duty to expound it as it stands. I would, therefore, set aside
the order of the lower Court.
Appeal dismissed,

Before Sir Richard Garth, Ki., Chief Justice, and Mr, Justice McDonell,

1881 KOYLASH CHUNDER GHOSE axp orners (Prainrirrs) v. SONA-
April 13, TUN CIIUNG BAROOIE ansp oruers (Dersnoants).*

Easement— Right of Way~— Preseription—Effect of Illusirations— Limilation
Act (XV of 1877), 5. 26 and illus. (D).

On the 6th of April1878, the plaintiffs sued for obstructing a right of way for
buats in the rainy season. The defendants admitted the obstruction, but
denied the right of way. The plaintiffs proved thnt the right was peacenbly and
openly enjoyed, and actually used by them, c¢laiming title thereto ns nn ensement
and as of right, without interruption, from before 1868 down to November
1875, since when no actunl nser of the way by the plaintiffs had taken place.
The lower Appellate Court dismissed the suit, on the ground that the plaintiffs
had made no actunl use of the way within two years previous to the institu-
tion of the suit. Held, reversing the decision of the Court below, that,
notwithstunding Act XV of 1877, a. 26, illus, (b), actual user within two years
previous tu the institution of the suit is not necessary, in order that the right
cinimed may be acquired under Act XV of 1877, 5. 28.

Ilustrations in Acts of the Legislnture ought never to be allowed to control
the plain menning of the section to which they are appended, especially when

the effect would be to curtnil a right which the section in its ordinary sense
would confer.

Tu1s was o suit to establish a right of way over the defend-
ants’land.  The plaint, which was filed ou the 6th of April 1878,

Appenl from Appellate Decree, No. 2832 of 1879, aguinst the decres of
Baboo Nobin Chunder Gangooly, Second Subordinute Judge of Ducea, dated
the 13th October 1879, reversing the decree of Baboo Brajo Nath Roy,
Officiating First Muusif of Moonsheegunge, dated the 281k December, 1878.

(1) 4 B.L. R, I\ B,, 105.
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stated that, for upwards of twenty years prior to the institution
of the suit, the plaintiffs had enjoyed, during the rainy season,
aright of way for boats, to and from their house, through certain
channels cut in the defendants’ land. That the defendants had,
on the 1st of Juune 1876, obstructed the way by filling up the

channels, and they claimed to have their right declared and the -

obstructions removed. The defendants admitted the obstruction,
but denied the right of way, The Court of first instance gave
the plaintiffs a decree, which was reversed on appeal, the Subor-
dinate Judge holding that, as the last instance of actual user by
the plaintiffs was iu the rainy season of 1282 (June to Novem-
ber 1875), the suit was barred by s. 26 of the Limitation
Act, XV of 1877. The Subordinate Judge also referred to
Gopee Chand Setia v. Bhookun Blohun Sen (1) and Baboa
Lnchmee Pershad Narain Singh v. Tiluckdharee Singh (2). The
plaintiffs appealed to the High Court.

Baboo Hurry Mohun Chuckerbutty for the appellants,
Baboo Gurudas Banerjee for the respondents,

The judgment of the Court (GarrH, C. J., and MGDONELL,
J.) was delivered by

GarrH, C. J.—The plaintiffs in this suit claim a presorip-
tive right of pnssage for boats over the defendants’ land, wheun
it becomes covered with water during the rainy season.

The first Court found that the plaintiffs had enjoyed this
right for upwards of twenty years ; and accordingly made a
decree for the removal of certain obstructions which were put-
up by the defendants in June 1876 for the purpose of prevent-
ing the plaintiffs from exercising their right.

The lower Appellate Court does not expressly negative
the findiug of the lower Court upon the facts, although it
throws some doubt upon its correctness. But it has decided
egainst the plaintiffs npon the preliminary ground, that as ne
actual exercise of the right had taken place within two years
before suit, the plaintiffs are barred by limitation,

() 23 W. R,, 401, (2) 24 W. R, 295.
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From this judgment the plaintiffs have appenaled; and we
have, therefore, to consider the true meauing of the last clause
of s. 26 of the Limitation Act, more especially when applied
to the particular kind of easement with which we are now
dealing. And iu order to see precisely how the question arises
in the present instance, it will be well to take the facts as found
by the first Counxt. '

The plaintiffs have enjoyed for upwards of twenty years this
right of passage for their boats over the defendants’ land, when
that land is flooded in the rainy season,

The first intercuption of the plaintiffs’ right occurred in June
1876, before the rains had commenced; when the defendants,
with a view of preventing the plaintiffs from exercising their
right, put up the obstructions, which are the subject of com-

. plaint.

On the 6th of April 1878, or alfout one year and ten months
after the interruption, this suit was brought.

Now, if the right was enjoyed by the plaintiffs for twenty
years before the interruption, and the interruption itself was
the first breach of enjoyment, it is obvious that the enjoyment
must have continued up to a time within two years before suit,
in which case there would be no bar.

But the Subordinate Judge considers that because there was
no nctual exercise of the right within the two years, the suit is
barred. . : .

He relies upon two decisions of this Court,—one in the
case of Baboo Luchmee Pershad Narain Singh v. Tiluckdharee
Singh (1), which does not support him at all, as there the
alleged right was interrupted more than two years before suit;
and the other, the case of Gopee Chazd Setia v. Bhoobun
Mohun Sen (2), which only supports him to this extent, that the
learned Judge in that case reférs to illus. (b) of s. 26 as show-
ing that there should be some actual user of the right within
two years before suit. It is no doubt, upon the strength of
illus. (&), that the Subordinate Judge has dismissed the suit,
and we cannot blame him ; for when the language of a section
points to one view of the law, aud one of the illustrations of

© (1) 24 W. R, 296, (2) 238 W. R, 401,
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the section points to another, it is a very difficult thing for
the subordinate judiciary to decide which view to adopt.

Indeed it is very difficult for the High Court, whose duty
it is to construe recent Acts of the Legislature, to say what pre-
cise weight ought to be attached to these illustrations., So far
as they merely serve to explain the meaning of the section,
we have no doubt that they may often be found useful, especially
amongst a class of judicial officers who are not very conversant
with the meaning or working of the section itself,

We have already decided, however, more than once in this
Court, that the illustrations ought naver to he allowed to con-~
trol the plain meaning of the section itself, and certainly they
ought not to do so, when the effect would be to curtail a right
which the section in its ordinary sense would confer.

" It will be sufficient to say no moxre than this for our present
purpose. "

The 26th section of the Limitation Act only renders it neces-
sary, as far as we can see, that the enjoyment of the right
claimed should have continged till within two years before suit,
The section says not a word as to any actual user or ezercise of
the right within the two years. It is obvious to us, that the
enjoyment intended by the section means something very
different from actual user. In order to establish the right,
the emjoyment of it must continue for twenty years; but in
the case of discontinuous easements, this does not mean that
actual user is to continue for the whole period of twenty years.
Ou the contrary, there may be days and weeks and months,
during which the right may not be exercised at all, and yet
during all those days and weeks and months, the person claim-
ing the right may have been in full enjoyment of if.

The easethent with' which we have to deal in the present

" ease affords a remarkable illustration of this,

The right which the plaintiffs claim can only be used by
themy during ‘the two or three mounths of the year when the
defendants’ land is flooded; and if there were a lack of rain,
it is probable, that even for twenty or twenty-one months, the

" tight might not be exercised at all; and yet, so long as the
plaintiffs’ right was not intexfered with, whenever they bed
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oceasion to use it, their enjoyment must, we conceive, be consi-
dered as continuing during all the year round.

Unless this were so, a person in the plaintiffs® position, who
could only use his right during a short period of the year, conld
never gain a prescriptive right at all.

Illustration (b), therefore, which would seem to make « enjoy-
ment” equivalent to * actual user” must, we think, be rejected,
especially as the latter clause, which follows the words « The
suit shall be dismissed,” is obviously quite unnecessary for
the purposes of the illustratiou.

If the view which we take in this respect is not the right one,
the only way for persons in the plaintiffs’ position to establish
their rights by prescription, would be to claim, not under the
Limitation Act, but by immemorial user, and get the Court to
presume their rights after a twenty-five or thirty years’ enjoy-.
ment, unless the defendants could show anything to the contrary,
Their Lordships in the Privy Couucil have lately held, that it
is not necessary that such rights should be claimed under the
Limitntion Act; see Rajrup Koer v. Abul Hossein (1).

The case must, therefore, go back to the lower Appellate
Court to try the question, whether the plaintiffs have enjoyed
(in the sense which we attribute to the word ¢ enjoy?”) the
right which they claim for twenty years before the obstructions
were put up in June 1876.

The costs in this Court and in the Ceurt below will abide
the result.

Case remanded,

(1) I L. R., 6 Cule., 394.



