
1881 it. But whether Inas, Rofi, Aziz, and Kutab were relations of
Nittyamujtd the ancestors of Allal and Eoslian, grandfatliers of the present 

defendants, is unknown. Even assuming that the etmama 
bearing those names liave some connection with the original 
etmams of Allal and Roahan, there is no evidence to show 
how long they existed,— that is to say, whether they were created 
before or after the Permanent Settlement. It seems to us, 
therefore, that there is no evidence to support the finding of 
tlie Judge in favor of the defendants that the etmam in suit 
was in existence at the time of the Permanent Settlement. W e, 
therefore, set aside his judgment and restore that of the first 
•Court, with costa of this Court and o f the Court below.

Appeal dismissed.
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'Before Mr. Justice Morris and Mr. Justice Tottenham.

IffSl Tt A .fiCIRHORE SHAHA (Plaintipe) o. BHADOO NOSHOO and others 
March 11. (Depbbdastb).*

Money-Decree on Mortage BondSubseqtietit Suit by Mortgc^ee to enforce 
Ms lien on the Property Mortgaged.

The plaintifF, n mortgagee of certain specific property, given as security for 
an advance, obtained a money-decrea against tbe representatives o f  his 
debtor. A  third person, having a claim against the same debtor, seized and 
attached the specific property mortgaged to tbe plaintiff, and sold it to A, 
who had notice of the plaintifif’s lien. The plaintiff then brought a suit 
against A. and the representatives of his debtor, to have hia lien declared and 
dehfc satisfied.

’B.eld, that, notwithstanding the plaintiff’s previous money-decree, lie was 
still entitled to enforce his lien against the property pledged.

I n December 1875, one Asman Singh executed a bond in 
favor of the plaintiff in consideration of a loan o f Rs. 899, 
pledging, as collateral security, an elephant. Asmau Singh 
subsequently died, and on the 8th May 1877, the plaintiff 
obtained a money-decree on the bond against the representa­
tives of Asmau Singh.

* Appeal from Original Decree, No. 278 o f 1870, against the defcree di 
J. W . Campbell, Esq., Judge of Rungpore, dated the 16th June 1879.



On the 16th May 1877, one Eeuaram (who was also a credi- l8Sl 
tor of Asmau Singh) obtained a decree against his represen- Bajeisuohb 
tatives, and in execution of this decree put up the elephaut for v. 
sale. The elephant was purchased by the defendant Bhadoo, koshqo, 
who had express notice of the plaintiff's lien.

Bhadoo, after the purchase, refused to recognize the plaintiff’s 
lien, whereupon the plaintiff brought this present suit to hare 
his lien declared, and the elephaut sold in satisfaction thereof.

The defendant contended that the question was res judicata 
under the plaintiff’s decree of the 8th May 1877; that the 
plaintiff’s lien had merged in the judgment under that decree, 
and that the lieu had passed to himself when he purchased at 
the auction-sale.

The District Judge held, that the plaintiff’s lien had not been 
extinguished by the judgment, and that it did not pass to the 
purchaser o f the elephant; but that, as against the defendant, 
the plaintiff’s lien was lost, that the suit was not barred aa 
res judicata, but that the plaintiff was only entitled to a dfi'ola- 
ratory decree.

The plaintiff appealed to the Higli Court, on the grounds 
that he ought to have obtained a decree for the sale of the 
elephaut, and that the Judge was in error iu deciding that the 
plaintiff’s lien was extinguished as agaiust the defendant.

Baboo Nulit Chunder Sen for the appellant.

Baboo Sreenatli Dass, Baboo Ganendro Nath JJass, Baboo 
Amarendra Nath Chatterjee, and Moonshee Serajul Islam for 
the respondents.

The judgment of the Court (M o rris  and T otten h am , J J .) 
was delivered by

M o r u is , J.'^The plaintiff, appellant, lent money, in Decem­
ber 1876, to one Asman Singh, who, as security for the repay­
ment o f the loan, mortgaged an elephant to the plaintiff, 
retaiuiiig possession of the animal.

Asman Singh having died without paying off the debt, the 
plaintiff sued his representatives in 1877, and obtained a money- 
decree on the 8th May 1877. Subsequently, one Senaram

VOL. VII.3 CALCUTTA SEEIBS. 70



1881 Oswal, wlio held another decree against Asraan Singh, caused
Rajkibhorb the mortgaged elephant to be sold in execution of that decree.

The present plaintiff objected to the sale, on the ground o f hig 
Noshoo. 0^" elephant, and the sale was effected with

notice to the purchaser of the plaintiff’s claim. The present 
suit was brought against the auction-j)urchaser and against the 
debtors to obtain an order for the sale of the elephant in satis­
faction of the debt.

The purchaser, the defendant No. 1, represented that the 
elephant had passed into the hands of the third parties, who 
intended to buy it from him.

Thereupon these parties were made defendants. It does not 
appear, however, even in the statement of the defendant No. 1, 
that they have acquired any interest in the elephant. As, 
therefore, they are not properly parties to the suit or the 
appeal, the appeal against them must be dismissed with costs. 
The point in dispute is, wliether or not the plaintiff, having 
onc6 obtained a decree for the money due to him, can bring 
another suit of the present kind to recover the money from the 
property that was pledged to him.

The lower Court has held that such suit is not barred, but 
that the plaintiff is entitled to a declaratory decree only, affir?n- 
ing that his lien on the pledged elephant still exists. It has 
refused him the full relief sought, because he has not demon­
strated his inability to execute the decree of the 8th May 1879, 
by proceeding against other property of the debtors before 
seeking to follow the pledged property in tlie hands of another 
party.

■We may note that no objection has been taken by the res­
pondent, the defendant No. 1, to the Judge’s findings, so far as 
they are in favor of the plaintiff; we think that those findings 
ought to have been followed up by a decree for the relief sought, 
it being of course left to the option of the defendant No; 1 to 
pay off the claim and retain the elephant. Had he bought it 

' at the execution-sale without notice of the plaintiff’s lien, we 
might have been disposed to hold that the plaintiff was bound 
to e:£haust all other property of his debtors if it could be 
sho^u they had any, before attaching what had been sold to
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anotlier, although that was the very property pleilged to him. 1881 

Bat we are not aware o f auy principle o f law or equity which 
should compel a creditor to abstain from executing his decree ®.
against the property pledged, and to harass himself with endea- Nomw!
vours to find other property to attach, merely because a third 
party has chosen to buy the pledged property with full know­
ledge o f the lien existing upon it. It is admitted by the lower 
Court that the plaintiff must have ultimately had recourse to 
such a suit as the present one, on failure to reeover the amount 
of his decree by other means. W e think that he was entitled 
to bring his suit in the first instance as he has done, and was 
not bound to avail himself of this remedy only as a last re­
source. In the Full Bench case of Saran Ckunder Ghose v. 
Dinobundhoo Bose (1), the Judges expressly lay down that, 
notwithstanding a previous money-decree (^gainst the mortgagor, 
there is a right of suit against a third party to enforce the lien 
against the property pledged. Mr. Justice Marlcby observed, 
that the right to sell the very thing pledged is inherent to''the 
pledgee, and, as a general rule, no claimanfca upon tlie property 
posterior to the first pledgee can interfere with this right, though 
of course they may have a right to redeem before sale.

Entirely concurring in this opinion, we think that the appel­
lant has established his right to the relief sought for in bid 
plaint against the defendant No. 1.

W q accordingly amend the decree of the lower Court by 
adding to the declaration therein contained an order that, sub­
ject to the right of the defendant Ifo. I to redeem the elephant, 
the amount of the plaintiff’s claim, or as much of it as possibk, 
be realised by the sale of the said elepliant, any surplus sale- 
proceeds being returned to tlie defendant; ’and we direct that' 
the defendant No. 1 do pay the plaintiff’s cost in both Courts.

Appeal allowed,
<1) 23 W. R., 187.

VOL. VI r.] CALCUTTA SEIUBS. 81


