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Bafore Mr. Justice Cunningham and My, Justice Prinsep,

RADHA KISSORE BOSE anxp anormse (Juncuent-Drmrors)v. AFTAB
OCHUNDRA MAHATAB, Madarasa or Buebwax
(DectEE-BOLDER).*

Ezecution of Decree— Partial Satisfaction under Arrangements made by Court
—Limitation— Subsequent Application for Ezecution,

" In execution of a decree, an order was made by the Court, directing the
payment of the rents of certain property, whioh had been attacked, as they
became due from the mukurarider to the judgment-debtors, to be made to the
decree-holder, to satis{y his decree; and afterwards the execution case was
struck oft the file. Subsequently, default having been made by the mukuraridar
in the payment of the rents of certain years, aud the decree not having been
fully satisfied, the decree-holder applied for an order directing the payment
of the rents which were in arrear to he wade by the mukeraridar in
acoordance with the previous order. Notice baving been directed to be
served on the judgment-debtors, they came in, and pleaded limitation,

Held, that as the application was not strictly one for fresh execution,
limitation eould not apply, and that as the effect; of the order in the execution~
proceedings was virtually to eppoint the decree-holder receiver under the
provisions of 5. 243 of Aot VIII of 1859, and as the attachment was siill
in force, his proper conrse was to file a regular suit gua receiver against the
mulkuraridar.

Hurronath Bhupjo v. Clunni Lull Ghose (1) distinguished.

TrE facts of this ease were as follows :—

The decree upon which execution had, in the first instanoe,
been obtained, was that of the High Court on special appeal,
dated the 29th June 1865. The decree-holder applied for
execution in 1867, aud attached a 'mouza, alleged to be the pro-
perty of the judgment-debtors; but, iu attempting to sell it, he
was met with the objection that it wag debutter property. This
objection was sustained by the Principal Sudder Ameen, who,

Appeal from order, No, 338 of 1880, against the order of Baboo Bro-
jendro Coomar Seal, Additional Judge of West Burdwan, dated the 6tk
September 16860,

(1) L L. B, 4 Culc, 877,
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on the 29th February 1868, ordered, that the property was to
remain under attachment, and that the deoree-holder was to
continue to receive from the mukuraridar who held the mouza
the aunual rent payable by him to the judgment-debtors, until
his decree was satisfied. After that, on the 14th March 1868,
the execntion case was struck off the file,

The decree-holder filed his present application for execution
on the 14th April 1880, and stated therein thut the amount
still due to him, allowing for what had been pnid, was
Rs. 1,761-6-4 ; that the mukuraridar, in accordance with the
order of the 29th February 1868, paid him the rents from
1275 to 1284, corresponding with the years 1868 to 1878, but
had not paid him those accrued due since, and he asked there-
fore for an order that he might be compelled to pay him the
rents for the years 1285 and 1286, corresponding with 1878 to
1880, towards the satisfaction of the decree,

The application was made before the Subordinate Judge,
who Qirected notices to be served on the judgment-debtors, and
they came in and pleaded limitation to fresh execution being
issued. The Additional Judge, however, held, that the effect
of the order of the 29th February 1868 was virtually to con-
stitute the decree-holder receiver under the provisions of s, 243
of the Civil Procedure Code (Act VIII of 1859), and as the
attachment was still in force, this application was not for
execution, but merely to euforce compliance of that order

- against the mukuraridar; consequently limitation eonld mat

apply. Inasmuch, however, as the relief sought could not
be granted in this summary proceeding, he disallowed the
petition, but without costs, and referred the dacree-holder

to a regular suit for rent in his capaciby of receiver against
the mukuraridar,

From this order the judgment-debtbrs appealed.

Babioo Hem Chunder Lannerjee for the appellants,

Buboo Chunder Madhub Ghose and Bahoo Bussunt C’oomar
Bose for the respondent,
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The judgment of the Court (CunNiNgmaM and Prin-
8EP, JJ.) was delivered by

CunniNeHAM, J.—In execution of the decree which forms
the subject of this appeal, the Subordinate Judge, on the 29th
February 1868, found, that the property under attachment
being debutter could not be sold, but while exempting it from
sale, he attached the rents payable to the judgment-debtors,
making them applicable towards satisfaction of the decree.
His order directed the mukuraridar, the lessee of the judg-
ment-debtors, to pay his réhts to the decree-holder. The terms
of this order may be somewhat informal, but, as we understand
them, they amounted to an appointment of the decree-holder to
be a receiver under s. 243, Act VIII of 1859, without the
direct intervention of the Court, as is usual between the receiver
and the decree-holder.

These collections were made up to the end of 1284 (April
1878), that is, for about ten years. For some reason or other
the decree-holder then had some difficulty in realizing his Yents,
aud he has been badly advised to apply to the Court for re-exe~
cution of his decree agninst the judgment-debtors, instead of
acting under the authority of the order of February 1868,
and he has asked for an order directing the mukuraridar to pay
the rents for 1285 and 1286.

The judgment-debtors have, accordingly, pleaded limitation in
bar of further execution of this deoree.

The Subordinate Judge has disallowed this objection, holding
that the matter now before him was not in éxecution of the decree,
but simply one between' the decree-holder and the Court, the
decree being under exeontion in the hands of the Court; and
that, under such civcumstances, there could be no limitation.
"We think that this view of the law is correct. The property is
still under attachment, and the Court has itself undertaken the
duty of satisfying the decree from the usufruct of the property
by appointing s receiver. The decree-holder, gua decree-holder,
is powerless, e is merely the recipient of money deposited
at his credit in the Court. In the present instance, throngh the
accident that the deeree-holder has himself been n.ppomted
receiver, payments are made without the direct intervention
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of the Court; but they are, nevertheless, from time to time, cer-
tied to the Court, since the decree-holder has been ordered
to submit his nccounts to the Court.

The proceediugs in execution under the oxder of February

CHUM’“’* 1868 have never yet terminated, and therefore no question of

" limitation arises.

The case of Hurrongth Blunjo v. Chunni Lall Ghose (1),
which was relied upou by the judgment-debtors’ pleader, both
before the Subordinate Judge and before this Court, is not
in point. The Subordinate Judgevhas rightly distinguished
this case, which was one iu which, by private arrangement,

the judgment-debtor agreed to satisfy the decree by monthly

payments without any intervention of the Court. The pro-
ceedings in execution then terminated, so far as they were
conducted through the Court, and when it was sought to
revive them, it was found that they hiad become barred by
Jimitation.

Ne doubt, the form which the present proceedings have taken
‘ab the instance of the decree-holder is, a8 I have already point~

-ed out, irregular, for there was no necessity to apply for exes

cution of the decree or to bring the judgment-debtors before the
Coutt. The judgment-debtors would, therefore, ordinarily be
entitled to their costs, but they have chosen to plead limitation
both in the lower Court and before us in appeal, and as that
plea has been rejected we cannot give them any costs.

We, therefore, dismiss this appeal, but without costs,

Appeal dismissed.
(1) L L. R, 4 Calo,, 877,



