
THE INDIAN LAW RBPOUTS. [VOL. VIL

1881
L ackbr -

STEEif
V.

UOSTAN,

As to the service of B um m ous iu the present case, one defend
ant, Joseph Poly carp Lackerateeu, has not entered an appearance 
iu the suit, nor has he been served with the writ of summons; 
he is out. of the jurisdiction and cannot be found; others have 
■been served, but have not appeared. I  ask on the authority of 
Hancox v. Spittle (1) for £.11 order tliat the E,eceiver m aj execute 
tlie conveyance for all parties whether under disability or not.

Mr. Agnew, Mr. White, Mr. Allen, and Mr. Sale appeared 
for some o f the defendants, and consented to the order.

W i l s o n ,  J.— I  cannot make an order as regards the defend
ant Joseph Polycarp, as he has not been served or entered 
appeai’ance, but the order may run that the Receiver do convey 
on behalf of all parties other than Joseph Polycarp.

Attorney for the applicants: C. C, Rohinson.

Attorneys for other parties: S. Dignam, J. Camell, A. 
WatMns, G. C. Farr, and J. F . Watkins.

Application allowed.

APPELLATE CIVIL.

1881
March 18.

B efore M r. Justice Cunningham and'Mr. Justice Priusep.

M O H U N T  M E G H  L A L L  P O O R E E  ( J odgmest-D ebtoh) u.-S IIIB  
P E R S H A D  M A D I and OTHEBS (DECREB-nOLBERs).*

Execution— Irregularities in Proclamation o f  Sale— Evidence o f  such Irre
gularities— Nazir's Report— Civil Procedure Code ( Ac t  X  o f  1877), 
ss. 274, 287, 289, 290, 291, and ^^5—Sale to satisfy'Judgment-Creditor 
who has not attached.

The proclamation o f  sale required by  s. 274 o f  tlie Civil Procedure Code, 
to Be made at some place adjacent to tlie property to be sold, and the fixing 
up o f  a. copy o f  tlie order in a conspicuous part o f  the property, are acts 
■wliicU iiiiust precede the posting of the noticea in  the Court-house as required 
by s. 290,

* Appeal from Order, N o. 275 o f  1880, against the order o f Major W . L. 
SamuellS, Officiating Deputy Commissioner o f Hazareebagh, dated the 4tb 
o f  Augaat 1880.

(1 )  3 Sm. and GifF, 478,



Wliere the sale-procceds o f n portion o f several pwoela of property are 1881
suSicient to saUsfjr tlie decree of a judgment-creditor Trho Las attached the Moetot
property, another judgment-oreditor, although he has not attnehed the pro- Megh  L all 
perty, is still entitled to hnro the remainder o f the property sold to satisfy 
his decree under the provisions of s. 295 o f the Civil ProeSdure Code. sha^ M a w

Three mouzas were attached in execution o f decrees obtained hy A  and J3.
Prior to the sale, C, who had also obtained a decree against tba owner o f the 
land, applied for leave to execute his decree, in order that be might partici
pate in the sale-proceeds under s. 295 of the Civil Procedure Code. Upon the 
day fixed for the sale, the Deputy Commissioner was unable, through illness, 
to attend; aiid he poitporied the sale for three days. Two o f  the jnouzas 
were sold, and realized more than enough to satisfy the decrees o f A  and Jf.
The third was then sold in satisfaction of decree. Upon an application 
by the judgment-debtor to set aside the sale on the ground of irregularity, 
it appeared, that notice of the sale had been posted in the Goiirt'house more 
than thirty days before the date fixed for the sale, but liad only been pub
lished on the properties to be sold five days before that date; tUat notice 
o f  the existence of a mortgage on the properties, but no further particulars, 
was given, and the mortgagee w«s allowed to purchase; and that Jhe Deputy 
Commissioner had aoceptcd the reports of the Nazir and Court>peon as to 
tlie proclamation o f sale, and had refused to allow the judgmeut-debtor to 
give evidence of its insufficiency.

Belli, that the proclftmation of sale on the property haring taken place 
only five days prior to the date o f  sale, and thepartacnlara o f the mortgage 
not having been given, there had been such material irregularities in the 
publication as to entitle the judgment-debtor to give evidence o f  them find 
the other allegations made by him, m order to show that he had suffered 
material injury by reason o f such irregularities.

Beld also, tliat*the Deputy Commissioner was not entitled to proceed upon 
the reports of the Nazir and Court-peon, but was bound to bear the evidence 
tendered by the judgment-debtor, though he was justified, under s. S91, in 
postponing the sale as he had done.

Oihoy Chmder Dutt v. Brshine and Co. (1), Sreetiath Thahoor v. Watson 
mid Co. (2), and Shah Koondun Lall v. Noor Ali (S) followed.

Beld further, that the third jadgment-creditor, who had not attached the 
property, was still entitled to have the sale proceeded with and his decree 
satisfied under the provisions of 8. 395.

T his was an application on the part of the judgment-debtoi’,
iii three execution cases, to set aside a sale held in the Court of 
the Deputy Copiinissioner of Hazareebagh on the 18th May 1880, 
the properties sold consigti7ig of three mouzas,—viz., Kh»rji»

(1) 3 W. R. (Mis,), 11. (3) 4 W . R, (Jilis'O. 4. (3) 10 W . R., 3
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1881 KJiarklian, and Palmo. It a2̂ peared that these raouzaa had 
JloHTOT teen attached ia execution of two decrees held by Mohaiiund 

^̂ PooBEB̂  ̂ Dutt and Norchunder Dutt, but prior to the sale, a third 
Shib’peb. decree-holder, Sheo Pershad Madi, applied for leave to execute 
BHAD Mabi. Ilia decree in order that he might participate in the sale-pro- 

ceeds under the provisions of s. 296 of the Civil Procedure 
Code; but no prohibitory order had been issued or served in 
respect of this decree. The two first mentioned mouzas were 
in the first iustance put up for sale and realized ti sum move 
than Buffioieut to satisfy the decrees of tho two judgment- 
creditors who had attached the properties, and on the.sjime day, 
and immediately after they had been sold, the remaining mouza 
was put up and sold in spite o f the protest o f the judgment- 
debtov, and all three decrees were satisfied. Amongst the grounds 
upon which the judgment-debtor sought to have the sale of all 
•thi'ee proj>erties set aside, he alleged that the notices of sale 
were not published in the villages to be sold, which were situated 
sixty ̂ 1168 from Hazareebagh, until the 10th May 1880, only 
five days before the date of the sale, wliich was fixed for the 
15th May, and that, consequently, sufficient time was not 
allowed for purchasers to attend the sale; that aa the decrees, 
on account of which the two mouzas, Kharn and Kharlchau, 
were attached and sold, amounted to Rs. 4,579-3, and the sale- 
proceeds thereof amounted to Rs. 6,800, there was no necessity 
for the Court to proceed with the sale of Palrao ; and that the 
sale, thougli fixed for the 15th May, did not actually take place 
till the 18th, and in oonsequeace of such delay, the sale should 
not then have been jwoeeded with until fresh notices had been 
issued under s. 259 of the Civil Procedure Code, He further 
objected to the sale on the ground o f the inadequacy of the 
price obtained through the properties having been imperfectly 
described, no further particulars being given with regard to a 
mortgage thereon other than the mere fact o f its existence, and 
that, as the mortgagee who was in possession had become ,the 
auotion-purchaser, under these circumBtances he had sufferedr 
material injury, of which and of the other allegations contaiued 
in hia 'petition he offered to produce evidence.' The Deputy 
CommieBioner, however, refusqd to admit the evidence, and,
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acting upon the reports of the Nazir aud peon, dismissed the issi 
petition and coufirmed the sale. Moausr

Accordingly from this order the judgnaent-debtor appealed Poohee 
to the High Court. Shib Pbb-

BBAD MaT)L
Mr. fF". 0. Donnerjee, Mr. R. E . T;pidale, Baboo Troyluclto- 

nath Mitter, and B«boo Joggut Ohunder Dey for'the appellniit.

Baboo Chunder Madhub Ghose, Baboo JCalli/mohun Dass, 
and Biiboo Tarruchiath Sen for the respondents.

The following judgments of the Court (CirtlNiNGHAM and 
PiiiNSEp, JJ.) were delivered:—

J.— În execution of two decrees held )̂y Nor- 
chuuder Dutt aud Mohanund Dattj the right, title, aud interest 
of the judgment-debtor, appellant, in three mouzas, Kiiaru,
Kharkhan, and Palmo, were attached aud advertised for gale.
Meantime a third decree^holder, Sheoperehad, applied t« exe
cute his decree, in order that, under s. 295 of the Civil Proce
dure Code, he might particii)ate in the sale-proceeda.

The two first mentioned properties were then sold, and 
realized a sum more than sufficient to liq[uidate the decrees of 
the jttdgment-creditors who originally put the Court in motion.
The remaining property was next sold, aud all the decrees have 
been satisfied.

Various objections trere then taken to the sale, which were 
disallowed by the Deputy Commissioner o f Hazareebagh, and 
the judgmeut^debtor has now appealed against that order. It  
is first o f all contended by Mr. W . 0 . Bonnerjee, for the judg
ment-debtor, appellant, that, as the decrees under execution were 
satisfied by the two properties first sold, no further sale should 
have been held. What would be the effect of an. application 
made by those whose decrees were under exeoutiou to abstain 
fi’om farther proceedings on another decree-holder who had 
merely applied to execute hia decree so as to obtain the benefit 
of s. 296, that is, to participate in the assets idealized in .exeou' 
tiou o f the other decrees, we are not called upon, tb decide, 
because it does apt appear that iu the ca^e now before us the
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1S81 two deoree-holders, wlio are actually executing tlieir decrees,
JIonua'T m a d e  a n y ’ such application. That tlie ainoiiut realized by tlie

sale of the fivsfc two properties was sufficient to sfttisry their 
RHTEPEn- decrees is immaterial, since by the iaterpositiou o f another

shadMadi, decre'e-liolder, under s. 295, that sum would uot be payable to 
them alone. It would tfce subject also to the claim of this 
stranger, who, under a. 295, would be entitled to a rateable dis. 
tribution of the assets. It could not then bo said that by the 
amount realized from the first sale the decrees under execution 
were satisfied. W e think, therefore, that the lower Court right
ly proceeded to sell the third property, Palmo,

It is further objected that no pi'oclaraation of snJe was made 
on the spot as req̂ uii-fid by s. 274; that the Deputy Commissioner 
should have given the judgment-debtor an opportunity o f prov
ing this; that he improperly received in evidence and acted ou 
the reports of the Naziv audpeon; that even if  the proclama
tion was made on the spot, it admittedly was uot made until the 
10th May, five days before the day fixed for sale, and therefore 
not in sufficient time; that the property was uot described in 
the sale-proelamation; that the Deputy Commissioner was not 
competent to adjourn the sale for three d/iys in oonaequenoe of 
his sickness; that the mortgagee in possession should not have 
been allowed to purchase; and that, in consequence o f all tliesQ 
irregularities, substantial injury has been caused, an inadequate 
price, much below the proper value of the properties, being 
obtained.

It is in the first place clear, that the Deputy Commissioner 
was wrong both in accepting as evidence the reports of the 
Ifazir and peon regarding the sale-proclamation having been 
regulaily made, and in refusing to give the judgmeut-debtor an 
opportunity to adduce evid’euce* to the contrajry. The case 
quoted by him— J/moodi/ Chowdhry y. Chunder Nath Sen (1)— 
is not in point. On the other hand it has been repeatedly held, 
that such reports are not legal evidence: Okhoy Chunder Dhiir v. 
ErsMne §• Go. (2), Sveen^th Thahoot v. Watson §• Co. (3), 
Shah Jipondun Lall v. Nooi' Alt (4).

(ij 24 \y. It, a2r> (3) 4 r , 4.

0) 3 W. K. (Wis.), 11, (4) 10 W . tt., 3,



But even if the sale-proclamation was ina<le, it admitteclly issi 
•was not made until the lOtli Miiy, five days before tlie day fixed Mohust 
for sale. W e are iuforjiied by the iippellaut’s counsel, and this 
is DOt disputed by the respondenfca’ pleader, that tlie plage ou 
which it is said to have beeu made is sixty miles from the Court sha.d  Ma m . 

holding the sale, is pressed ou*Us by the learned counsel 
for the appellantj that although the law, s. 290, deelarea that it 
is necessary only that there should be an interval of thirty 
days betweea the date of fixing up of the aale-proclamatiou o»i 
tlie Court-house and the day o f sale, that "  fixing up ” cannot 
be done until proclamation has been duly made and reported 
to the Court. The terms of the law, s. 290, certainly leaves 
this ia doubt, and it is difEcult to understand the object of 
enacting a specifio terra, thirty days from any proceeding not the 
final proceeding, unless the other uecesaavy proceediug is con
sidered merely formal and o f no material effect on, the sale.
I t  appears to me, however, that the making of a sale-pvocla- 
mation ou the spot is a most material proceeding, for it*̂ must 
be presumed that, ordinarily, purchasers will be those living iu 
the neighbourhood, best informed of the real value of the 
property, and most likely to purchase from the situation o f the 
property with respect to theii* own residence or properties held 
by them. Of course  ̂ in some cases it may be that the value of 
the property Jo be sold may put ifc beyond the power of neigh
bours to compete at the auction, and that the bidders cau only 
be cajjitalists residing near the Oourt-houae; but such would be 
esoeptional cases, and in seeking the object of the Legislature, 
we must look to the vast majority of the cases which occur.
It appears to me, too, that it could not have beeu intended that 
a copy of the sale-proclamatiou should be “ fixed up iu the 
Court-house ”  until it was actually reported to the Court that 
the ptoolamation itself had been made under s. 274. I  further 
think that the order in which these proceedings should be taken 
is indicated by the order in which they are expressed in s, 290.
I f  this vi6w be not accepted, the Court in each case would have 
to determine whether a sale-proclamatiou had beeu made ift a 
reasona,ble time before the date of sale, so as to give a fair 
opportunity to persons likely to purchase, who live ouor near the
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1831 property to De sold, although a term is specified with regard
Mohust”  to the fixing up of the copy of tha sale-pvoclamation in th©

CourUouse. Such a rule would not only be inconvenient, 
Shib’pjsr- contrary to wliat I  conceive to be the iuteutiou
BHAB Madi. of the Legislnturej vii., to fix aome tenn which must expire 

between the last formality to bring a property to sale, and the 
sale itself. I, therefore, have no hesitation in holding that if 
the proclamation was made on the spot only five days before 
the date fixed for sale, there has been “  a material irregularity 
in publishing it.” It would, however, be incumbent on the 
person seeking to set aside the sale, the judgment-debtor, tO' 
show that “  he has austained material injury by reason of suoh 
irregularity.”

As regards the objection taken regarding the adjournment 
of the 'sale for three days, in consequence of the illness o f the 
Deputy Qommissioner, we consider that that oiOScer exercised a 
wise discretion given to him by law (s. 291) in refusing to liold 
the sale of properties of such large value except under his 
personal superintendence, which, in his absence from illness, 
-would be impossible.

The next objection is, that the properties were imperfectly 
described in the sale-proolamation. Tiie law requires that 9, 
proclamation o f sale shall specify, as fairly and accurately as> 
possible, any incumbrance to which the property is liable, and 
also every other thing which the Court considers material for 
the purchaser to know in order to judge of the nature and 
value of the property, I  observe that only the right,, title, and 
interest of the mortgagor (that is, tlie equity o f redemption) 
were sold, and that the sale-proclamation states that the pro 
party is subject to a mortgage. It appears that the mortgagee 
is in possession of these properties, and that he is the pur
chaser at the auction-sale. JSTow it ia clear that, to enable a 
bidder to form any definite idea of the value o f these properties, 
the amount of the outstanding debt should have been spfecified. 
Unless that was declared, the mortgagee would be the only 
person who was in poasession of this iirfomation; and if  that 
informafion were withheld, he would be able to bid at an advan
tage with regard to other bidder^. Such sq ozoission, wheifo
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the mortgagee in possession is himself the puvchasei'j affords 1881 
strong primA facie  grounds for believing that au iuadenunte

• I 1. * J MEQ-H XjALL
p r ic e  w as ob fca ined . Pooeee

W e, therefore, remaud this case to the Deputy Commissioner, shib Pbh- 
and direct that he do give the parties an opportunity to adduce Madi. 
such evidence as they may desire o »  the points indicated, and 
decide the case accordingly.

C u h n in g h am ; J .— Tliis is an appeal from an order refusing 
to set aside a judgmisnt sale o f immoveable property on the 
ground o f  material irregularities in publishing and conducting 
it, whereby the appellant has suataiaad substantial injury.

One o f  the alleged irregularities was, that no proclamation 
was made on the spot in conformity with ss. 28d and 274,
Civil Procedure Code. No opportunity was given to the exe- 
cution-debtor of proving this, the Court satisfying itsefE with 
the reports o f the Hazir and peon as sufficient propf of the 
proclamation. This was irregular. In the next place, it is 
admitted that the proclamation on the spot, i f  made at atl, was 
not made till five days before the sale. With regard to this the 
intention o f  ss. 289 and 290 must, ia my opinion, be taken to 
be that the proclamation should be made on the property in 
question before or at the same time that the copy o f  it is fixed 
up in the Court-house, and that the reason o f the omission in 
s. 290 of refeyrence to the proclamation on tiie spot as one of 
the events which must occur at ' a specified time before the sale, 
is, that the A ct regards the proclamation on the spot and the 
fixing o f it up in the Court as simultaneous proceedings.

In the present instance, as the distance of the property from 
the Court was sixty miles, the period allowed was clearly inade
quate, and there was a material irregularity wjbich, if it can be 
shown that there lias resulted material injury (of which gross 
inadequacy of price would be au indication), would entitle .the 
judgmenfc-debtor to have the sale set aside.

Another of the alleged irregularities is .the inadequate des
cription-of the properiiies in the. proclamation of the sale.
Section 287 o f the Civil Procedure Code requires that &uy 
incumbrance to which the property is liable should be seated, aa 
well as every other thing which the Court considers material

6

VOL. VII.] CALCUTTA StORlBS. 41



18S1 for the purchaser to know in order to judge o f the nature and 
“ mohuht ~ value of the property. la  this case the proclamation stated, 

the fact of an incumbranoe, but omitted to specify the amount 
SHnTpEfi. mortgnge debt still outstanding. This would leave the

8HAD SlADi. iucumbrancer in a more favorable position than any one else 
to ju d g e  of the value of tl»6 equity of redemptiou, and as he 
was tlie purchaser, it is probable enougli that this irregularity 
did occasion substantial injury to the judgment-debtoi’.

The order of the lower Court must accordingly he sot aside, 
and the case remanded to the Deputy Commissioner to rehear 
tlie application with reference to the observations made above.

Costs will abide the result.
Case remanded,

APPELLATE CRIMINAL.
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Before Mr, Justice Pontifex mid Mr. Justice Field.

\ 881 In  t h e  m a tte r  o f  t h e  P e t it io n  oj? KOCHIA MOHATO (AiTEtLAM T).
Mnrch 25.

THE EMPRESS e. EOOHIA MOHATO.*

Evidence Act ( /  of 1873), s. 32, el. 1, and s. 33— Qnestiovs in Issue"—  
Charges added at Sessions—Depositions before Magistrate— Witness dying 
or absconding— Charge to Jury—Omission to notice JBvidmee— Qunlifiea'̂  
tion o f Jurpnan.

In the pi'Qceedings before a Mngisfcratc on n charge of canning grlovoua 
burt,two (among other) witnesses, one of-ffhom wns the person iissiiulted, wove 
Bxnmined on behalf o f the .proaecntion. Tlia prisoners were uomniitted for 
tvinl. Subsequently the pergou nssaulted died, in conaoquenoe o f  tlie injuries 
inflicted on him. At the trial before tlie Sessions Judge, cliarges ofniui'der 
and of culpable homicide not amounting to murder were added to the ehiu-ge 
of grievous hurt. The deposition o f the deceased wituesa was put in and 
read at tlie Sessions trial.

Seldfthat the evidence was admissible either under s, 33, cl. 1, or s. 33 
of the Evidence Act, notwithstanding tJje additional chargeii before the 
Sessions Court.

* Cripiual Appeal, No. 163 of 1881, against the order o f H. Oevevidge, 
Esq., Officiatiog (Sessions Judge o f Patua, dated the lOtU Pebrunry 1881.


