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has an interest falls within the above definition. Then, under
5. ‘74 of the Rent Act, standing crops and other ungathered
products may, notwithstanding the distraint, be reaped and
gathered by the cultivator. Now the evidence shows that
Shadashib Roy and the men with him prevented the complain.
ant from cutting the paddy, and this they clearly had no right
to do even if they were acting bond fide in the exercise of the
power of distraint. It was said by one of the witnesses for
the defence, that Sheosahai had called upon the ryots to pro.
duce receipts for the rents lodged by them in Court, and thag
as they failed to do so their crops were distrained. The com.
plainant stated on oath that his receipt had been filed in a ease
in the Civil Court; and if this were so, this was a good reason
for not producing it on demand. At the same time it i8 to be
obaerved that there was on the record evidence that the rent
hod been lodged in Court. If it were lodged, a notice would
have been given by the Court to Sheosahai under s, 47 of the
Rent Act. Sheosahai did not deny having received this notioe,

Having regard to all these circumstances, we think that we
ought not to interfere with the conviction of Shadashib Roy,
more especially as the fine imposed upon him will probably
be paid by his employer, and we further think that the convio-
tion of Sheosahai was not properly reversed.

APPELLATE CRIMINAL.

rmas—

Before Mr. Justice Pontifex and Mr, Justice Field.
FAIZ-ALI anp ormens (Perizronmes) . KOROMDI (Orrostes Panre)t

Rocalling Wilnesses, Time for—Right of Accused io recall Witnasses for
Prosecution— Criminal Procedure Code (Aot X of 1872), ss. 217, 218,

Rending ss. 217 and 218 of the Uriminal Procedure Code together, it appears
that, if an accused person desires to recall and cross-examine the fwitneesea for
the prosecution, the time a whieh he should express such desire is when the

* Criminal Motion, No. 84 of 1881, against the order of Moulvie Syad

Fuizoddeer Hossein, Deputy Magistrate of Mymensing, doted the 20k
December 1880,
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charge is read over to him and he is called npon to make his defence ; and
althongh it ia in the discretion of the Magistrate to recall the witnesses at n
subsequent stage of the case, the sccused has no right to insist upon the
witnesses beiug recalled.

In this case the petitioners were charged with having wrong-
fully confined one Koromdi. The cemplainant’s witnesses were
examined and oross-examined, On the 17th December 1880 the
charge was drawn up, and the case was adjourned until the
next day. On that day the accused presented a petition, ask-
ing for leave to reonll and cross-examine the complainant’s wit-
nesses. This application was refused, on the ground that it
was too late, and the petitioners were convicted and sentenced to
fine and imprisonment. An appeal to the Magistrate was dis-
missed. The petitioners, thereupon, obtainéd a rule calling
upon the complainant to show cause why the conviction should
not be quashed, on the ground that the Deputy Magistrate had
improperly refused to allow the petitioners to recall and cross-
examine the complainant’s witnesses,

Baboo Grish Chunder Chowdhry in support of the rule.
Baboo Joy Govind Shome showed cause,

Ponrirex, J.—This rule was moved for and grantéd by us
on the ground that the Deputy Magisirate had improperly
refused to allow the petitioners to recall and cross-examine the
witnesses of the complainant after the charge had been framed
under 8. 217. The same objection was taken in appeal before
the Magistrate, and the Mngistrate, in his decision, has held
that the petitioners did not exercise their right, under s, 218,
of recalling the wituesses for the prosecution for erops-examina.-
tion within proper time, and that therefore they were not now
entitled to take any objection on account of the refusal by, the
Députy Magistrate to recall such witnesses,

Now, in the petition before us, it is stated that the charge
was drawn up on the I17th of December 1880, and that on the
same day an applioation was made to the Deputy Magistrate,
asking that the witnesses should be recalled for furth®r eross-
examination. It appears, however, that the. petition before the
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Depnly Magistrate asking that the witnesscs should be recalled,
although dated on.the 17th December 1880, could no have
been filed before the 18th December 1880, the date on which
the stamp was punched and the date on which the endorsed
order was made. It appears that, early in December, the wit-
nesses, both for the complainant and for the accused persons,
had been examined and cross-examined, and on the 17th
December the charge was drawn up, and the Deputy Magis-
trate made this order,—° To~-day having heard the pleaders
and mukhtears, the case will stand over until to-morrow.” The
ordinary inference would be, that the pleaders and mukht‘enrs
having been heard, the case had closed, and only awaited
the decision of the Deputy Magistrate. DBut, however that
may be,, the only rights that the accused person has, are
under s, 218 of the Criminal Procedure Code. Now, under
8. 217, the charge is to be read and explained to the accuséd
person, who is to be asked whether he has any defence to
make, ® That was done on the 17th December, Under 8, 218, if
the acoused has any defence to make, he is to be called upon to
enter upon the same, and to produce his witnesses, and is to ba
allowed to recall and cross-examine the Wwitnesses for the proge-
cution. These two sections coming together, it seems to ug
that it was intended, that if the accused person desired to vecnl!,
and cross-examine the witnesses' for the prosecution, the time
at which he should express’ such desire was, when the charge
wos read over to him and he was called upon to make his
defence. That was done on the 17th December. The potition
to recall these witnesses was not put in until the 18¢h, There~
fore we think, that it was no longer in the power of the accused
persons to insist upon their right of recalling these witnesses,
although it remained in the discretion of the Deputy Magistrate
to raegall them if he thought fit. Now, ou the 18th Decembr,
he made another order directing that the case should coms
on again on the'20th; and on the 20th, an order was drawn
up, but not signed, directing that the witnesses should.be pros
duced for re-examination on the 28th. The Deputy Magistrate
vever signed that order, for, before he was prepured to sign it
one of these wituesses for the prosecution, a policeman, whe
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happened to be in Court, was produced, and it was asked on
behalf of the prosecution that, if the accused persons wanted to
cross-examine this witness, they should do so at once. The
accused refused to cross-examine him then, alleging that it
would ‘prejudice their case unless all the witnesses were cross-
examined together. The Deputy Magistrate then considered
that the application for cross-examination was made only with
the object of delaying the proceedings, and that it was nota
bond fide application; and it being, under the circumstances,
in his discretion to recall the witnesses or not, and the accused
having lost their rights under s. 218, the Deputy Magistrate
decided that he would not sign the order drawn up, and he
proceeded to dispose of the case. The Magistrate, on the
appeal before him, considered that the Deputy Magistrate had
acted with propriety, and we are disposed to agree with the
lVIugistmte in that opinion. We think that there ig not snfli-
cient ground for this application, and that the rule must be
discharged,

FierLp, J.—I only desive to add, that the vernacular record
shows that ¢ the vakeels and mukhtears,” that is, as I under-
stand, the vakeels and mukhtears of both siles, were examined
on.the 17th. Now, though the Code of Crithinal Procedure
contains no express provisions similar to those to be found in
the Civil Procedure Code as to the time at which, or the order
in which the pleaders and mukhtears for the prosecution, or for
the defence, shall address the Court, still, according to mofussil
practice, the usual practice on this point is followed. I there-
fore understand from the vernacular record, that the pleader or
mukhtear of the accused had addressed the Court, and that the
plender or mukhtear of the prosecution had been heard in reply.
This being 8o, I take it that the case was closed ou the 17th,
and.the acoused not having exerciged the right given them by
s 218 at the 'time at which they ought, if they intended to
exercise it; to have expressed their inteution of doing so, I
think they could not afterwards claim to exercise that right,

Rule discharged.
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