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THE INM AN LAW RBl’OUTS.

CRIMINAL REFERENCE.

[V O L . V II.

B efore  M r. Justice Pondfex and M r. Justice Field. 

.m U M U K  N O N I A I I  V. S H A D A S H I B  K O Y .*
1 CO I

Miir 31 Distraint— Rent A ct (B eng . A l t  V l l l  o f  1869), ss. 72, 74, Criminal
------------------- Trespass.

A , the servant o f  B , was convicted o f  criminal trespass in going upon 
the i.ind o f C, one o f B 's tenants, and preventing him from cutting bis 
crops. B  was convicted o f  abetment o f  criminal trespass. A  and B  pleaded 
that they were acting in the exercise o f  the legal right o f  distraint.

It appeared that no written demand under s. 72 o f the Rent A ct (Beng. 
A ct V III  o f  1869) for the amount o f  the arrears, together with an account 
exhibiting the grounds on which demand had been made, was served on 
C, and that no written authority under s. 76 had been given by B  to A .

Held:, that it lay upon A  and B  to show that they had conformed to tlio 
provisions o f  the law, or at least had acted with the honH fid e  intention 
o f distraining the complainant’s crops ; and that the conviction was righ'

Held- also, that, as under s. 74 standing crops and ungathered products 
may, notwithstanding distraint, be re.-ipocl and gathered 'by  the cultivator, A  
had no right, even i f  he was acting bona fide, to restrain C from cutting his 
crops.

T he facts o f this case sufficiently appear from the jutlgmeut 
of the Court (P o n tife x  aud F ijsld  ̂JJ .), which was deliver- ' 
ed by

PoNTiPEX, J .—111 this ease Shadashib Koy has beesi con
victed o f criminal trespass puuishable uiider s. 147 of the 
Indian Penal Code, and Siieosahai l)aa been convicted of 
abetment of criminal trespass puuishabls under s, 447' read 
with s. 109. Tlie facts o f the case appear to be as follows :— 
Tliere is a dispute between Sheosahai and his tenants on the 
subject of rent. On the day of the occurrence^ wliidi forms 
the subject of these criminal pvoceedingSj Shadashib_, the ser
vant of Sheosahai, and a number of other persons, went on 
the field of the complainant, and prevented him from cutting,

* Criminal Reference, N o. 47 o f 1881 (letter Wo. 114), from the order of 
H. W . GTordon, Esq., Officiating Sessions Ju'ige o f Tirhoot, dated the 14th 
March 1881.



]iis padtly. Shaclasliib was eeiitenced to pay a fine of Rs, 10, issi
aud his mastei’j Sheosahai, waa sentenced for abetment to pay Jhumuk 
a ;flue of Rs. 100. Tlie Sessions Judge of Tii’lioofc, on the 
appeal of Sheosiihai, set aside his conviction aud sentence; 
and he has now made a refereuee to this Court in ordSr to 
have the convictioa aud sentence o£ Shadashib Roy set aside.
The Sessions Jadge is of opinion, that the facts of the case 
as shown by the evidence do not constitute tlie offence o f 
criminal trespass. W e are unable to take this view of tlia 
case. It lay upon the accused persons, who set up iu tlieic 
defence that they Aveve acting iu the" exercise of tlie legal 
right of distraint, to show that they had conformed to tlie 
provisions of the law, or at least to prove such facts as would 
raise a reasonable presumptiou tliat, even although they had in 
some respects acted illegally, still what they did was done with 
the bond fide intention of distraining the comphuuaut’s crops.

Undei: s. 72 of the Rent Act, the distrainor is bound to 
serve the defaulter with a written demand for the amoaut o f 
the arrears, together with an account exhibiting the grounds ou 
which the demand is made. No attempt was made to show 
that this was done. Under s. 76 of the same Act, if Sheo
sahai, instead of going himself to distrain, employed a servant 
to makd the distress, he was boniul to give such servant a 
written authority. No attempt has been made to show that 
such authority was giveu. Tiiere is upon the record some 
evidence to show that Sheosiihai was only one sharer in tho 
estate upou wliioli the complainant was a ryot. Under the 
provisions, of s, 68 of the Rent Act, a sharer in a joint estate 
in which a division o f the lands has not been made amongst 
the sharers, is precluded from exercising the poAvera of dis
traint otherwise than through a manager authorized to collect 
the rents of the whole estate on behalf of all the sharers in the 
siune. There is nothing to sliow that thê  person who is alleged 
to have distrained the property of the complainant in this case 
was the matiagec abtiug on behalf-of all the shavers. W e 
desire  ̂ however, to .say that we do not give much weight to 
tiiis last point in deciding the present case, as tlie «Bvideuoe 
does not cleavly show whether the estate in which Sl*eos(ihai
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1881 has an interest falls within the above definition. Then, under 
Jhtiotk: s. 74 of the Act, staiiding crops aud other uugatherea

products may, uotwithstaudiug the distraint, be reaped and 
Ssad^ hib by the cultivator. Now the evidence shows that

Shad'aahib Roy and the men with him prevented the complain
ant from cutting the p a ^ y , and this they clearly had no right 
to do even if they were acting hon&Jide in the exercise of the 
power o f distraint. It was said by one o f the witnesses for 
the defence, that Sheosahai had called upon the ryots to pro
duce receipts for the rents lodged by them in Court, and that 
as they failed to do so their crops were distrained. The com
plainant stated on oath that his receipt had been filed in a oaBo 
in the Civil Court; and if  this were so, this was a good reason 
for not producing it on demand. A t the same time it is to be 
observed that there was on the record evidence that the rent 
had been lodged in Court. I f  it were lodged, a notice would 
have been given by the Court to Sheosahai under s. 47 of the 
Eeut Act. Sheosahai did not deny having received tiiis notioe.

Having regard to all these circumstances, we think that ws 
ought not to interfere with the conviction of Shadashib Eoy, 
more especially as. the fine imposed upon him will probably 
be paid by his employe!*, and we further tliinit that the convic
tion of Sheosahai was not properly reversed.

APPELLATE CKIMINAL.

Before Mr, Justice Poniifex and Mr, Justice Field.

1881 FAIZ ALI AMD OTHBBS (pBTiTioNims) V. K O llO M D I (OrposixB P a m i ) *  
March 29.

■ ~  Hecalliiig Witnesses, Time for—Jlight o f Accused to recall Witnesses for
Proaeoutiau— Criminal Procedure Code (̂ Act X  o f  1872), ss. 217, 218.

Reading 217 and 218 of tlie Criminal Procedure Code together, it nppeitrs 
tliat, if  fth aceused peraoa desires to recall nnd cross-exflmine tlie witnesses for 
the pcoseoution, the time at ■wrhieh he should express suoli desire is when (lie

'Oximinal Motion, No. 64 of 1881, against the order o f Moulvie Sjafl 
Faizoddeec Hossein, Deputy Magistrate o f Mymensing, dated the 20tli' 
December 1880.


