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I N D I A N  L A W  E E P O R T S ,

ORIGINAL CIVIL.

B efore  Sir Richard Garth, K t ,  C h ief Justice, and M r. Justice Sonti/ex.

1881
P A L L E  AND OTHERS 0. M a c B W E N  and others. Feb. 9 10 11

and Mar.  7.
Mutual Benefit Society— Power o f  Majority o f  Suhscribsrs to alter Rules—

Payment o f  Pensions in Enghmd— Adjuslment o f  Payments in accordance 
with Rate o f  Exchange— Interest o f  Subscriber to Society.

The tJ. S, S . P. Fund— a society established, as stated in rule 2 o f the Rules 
o f the Society, “ to provide for the maintennnce o f  the widows and children 
of those who shall subscribe to it upon the terms and conditions specified 
below, or upon such others as may be determined upon by the subscribers or '
by a raiijority o f them” — had, prior to 1850, passed a rule (33) that “  widows, 
being incumbents on the Fund, shall be paid their pensions at any place 
they may desire, subject to the usual charges o f  remittance; t ie  peHsions o f  
children, being incumbents on the Fund, shall also be so paid and on the same 
conditions.”  T he subscriptions were then, and continued to be, paid in 
rupees, and the pensions were calculated in rupees according t o  certain 
tables. On being admitted, a subscriber had to “  promise and engage to sub- 

to, and abide by, the rules and bylaws o f the Institution ”  (rule 22), 
by rule 27 had to pay “  a fee equal to ten per cent, on the amount o f  
Illy pension insured.” Rule 60 gave power to alter any existing rule 
3 duly recorded votes o f a majority of the subscribers. In 1850, exchange 
een India and England being then about par, rule 33 was repealed, and a 
rule (41) wassubslituted for it, which provided that “ incumbents on the
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1881 Fund shall be paid their annuities in India at par, or in Europe at the fixed 
f Xllb o f  two shillings in the rupee.”  On the 1st July 1876,“exchange being

adverse on remittances from India to England, a rule was passed, which p»o- 
Tided that “ incumbents on the Fund shall be paid their annuities in India 
in full, and those residing in Europe at the' rate o f  exchange fixed for the 
official year by the Secretary o f State; annuities already due or hereafter 
becoming due on risks accepted b e fy e  the 1st July 1876 shall be payable to 
incumbents residing in Europe at the fixed rate o f  two shillings to the rupee.”  
Exchange continuing to decline, on the 22nd May 1880, the Society, by the 
votes o f 553 against 505 o f the subscribers, passed the following ru le :—  
“  Annuities already due, or becoming due before the 1st May 1880, on risks 
accepted before the 1st July 1876, shall be payable to incumbents residing in 
Europe at the fixed rate o f  two shillings to the rupee; but all other annuities 
due, or becoming due, shall be paid, if to incumbents in India, in full, and 
i f  to incumbents residing in Europe, in London, at the market rate of 
exchange.”

The plaintiffs were the widow and children o f F ., a member o f  the Society, 
who was admitted as a subscriber for the benefit o f his widow in November 
1871, for the Ijgnefit o f his son in September 1873, and for*the benefit o f hia 
daughter in Novem ber 1874. H e commenced to pay an increased subscription 
for the betrtfit o f his son in September 1878. He was not one o f  the majority 
who voted in favor o f  the rule of the 22iid May 1880, though he attended the 
meeting of subscribers. He died on the 25th June 1880, having, up to that 
time, duly paid bis subscription to the Fund. In a suit in which the plaintiffs, 
who were residing in England, cliiimed to be paid their pensions there at the 
rate o f two shillings in the rupee,—

Held, that F . had no vested interest at the time o f the passing o f  the rule 
o f  the 22nd May 1880; that the plaintifFs were, with respect to their pen­
sions, bound by the terms o f  that rule, which a majority o f  tSe subscribers 
had full powers to pass so as to affetft the nominees o f  all existing subscribers, 
and therefore the suit should be dismissed.

Rule 41 gave an undue advantage to one class o f subscribers, which was 
extra vires and open to correction under rule 60 by a majority o f the sub­
scribers. The Society being one for the equal benefit o f  all subscribers, 
even if rule 60 did not give power to adjust payments in accordance with the 
rate o f  exchange, such a power might be implied for the purpose o f  continu­
ing the business o f the association.

T h i s  suit was brought against the defendants as the Directors 
of a Society called the Uncoveiianted Service Family Pens! 
Fuud, having its head office at 14, Kyd Street, in Calftu 
The plaintiffs were the widow and infant children of 
Vernon Falle, a subscriber to the Fund, who died on the 3 
June 188T),
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The plaint stated that the Uuooveiiauhed Service Family l88i
Pepsion Fuad was a voluntary association of ohi'istiaa membeca E'ai.i-b
e f the Goyernment TJucovenanted Service, for tlie purpose of pro- MacEwen. 
viding, upon certain terms, for the mainteuauoe of the widows 
and children of the subscribers to the fumls of the Society.
That the said J. V . Falle was, fro«a the year 1871 and until his 
death, employed in the GovernmentTJncovenanted Service; and 
on the 11th November 1871, in Caloutta, he applied to be, and 
was admitted, a naeraber oi! the Fund for tlie benefit of the 
plaintiff g. A . Falle, his wife ; on the 18 th October 1873, he was 
further admitted to subscribe to the Fund for the benefit of his 
son, the plaintiff P. E, Falle, until the age of eighteen years (the 
benefit being afterwards, on the 28th September 1878, extended 
until the age of twenty-one years); and on the 14ti>. November
1874, he was admitted to subscribe to the Fund for the benefit 
of his daughter; the plaintiff, N, E. V . Falle, antil hjr marriage.
That, at the date of the adtnission o£ J. V . Fidle as a member 
of the Fund, the terms of admission and membership* and th^- 
benefits secured to the widows and children o f members were 
regulated by the following rules:

“  22. That every application for admission as a'snbaoriber shall ha 
in the Form A.

POHM A.
To tlie l êcretary, ZTwovmanted Service Family Pension Fnnd,

Caleittia,
Sm,

I rectuest to be admitted a subscriber to the U. S. F. P. Fund 
for the benefit of my as per statement and affirmation
enclosed; and I hereby promise and engage to submit to, and abide by, 
the rules and bylaws of the Listitwiion*

I am. Sir,
YourS O bed ien tly , 

fAppUaan^s signature.)
(Dmgrwiiov. or profession.)

C Address.)

Dated tl  ̂ 18
"  25. That a Suhperiber wishing to increase the recorded provision 

for his family, or to provide for his wife or any children flot already
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1881 on the Fund, shall in all respects conform to the rules, and comply with

TH E INDIAN LAW REPORTS. [VOL. VII.

Fall® the forms prescribed for observance in cases of original application for 
MacEwest. admission.

“  27. That an admission fee at the' following rates be charged on 
every insurance effected, whether for the first time or in angmentation 
of any prior risk, viz.: for a pension of less than Es. 50 a month, a fee 
of Rs. 5, and for pensions of Rs. 50 a month and upwards, a fee equal 
to ten per cent, upon the amount of monthly pension insured.

“ 32. That the payments for securing annuities be regulated 
according to the rates laid down in Tables A, B-I, B-IT, C ; payments 
for the present risks to be undisturbed; that risks which are declared 
to be not first-class, but which the Directors may nevertheless consider 
to be reasonably insurable, may be admitted on a payment of an addi­
tion not exceeding 50 per cent, upon the rates o f subscription laid down 
in the tables. Risks not considered by the Directors to be reasonably 
insurable shall be rejected.

“ 37. Thftt in every case of admission or o f increased provision, the 
subscription shall be computed from the date on which such entrance 
or increase shall be effected. All reductions in the recorded provision 
shall take effect from the first day of the month following that in 
which the application may be made.

“  38. That an entrance certificate according to Form F, after 
being duly entered on the record of the Fund, shall be granted to each 
subscriber on his admission, bearing the date on which the risk was 
accepted by the Directors.

Note.— Applicants will be admitted subject to the sanction of the 
Comptroller-General under the orders of Government. I f  the Comp­
troller-General shall refuse to authorize the admission of any person 
on the ground of ineligibility, the acceptance will be cancelled, and all 
payments made will be returned, less the medical-fee and stamp-duty 
on Form D.

F orm  F .

UricovermUed Service Family Pension Fund.

E n t r a n c e  C e k t i f i c a t b .

Calcutta, 18

Certified that Mr. has this day been admitted
a member of the Uncovenanted Service Family Pension Fund, under 
the terms and conditions thereof, for the eventual benefit of the under-
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named, aad that i-egistry fee (Rs. )  aad his entrauce suLsoi'iî Uoii 3881 
for the month of (Rs. ) have beea duly received by Pai-lb

V.
-------------------------  MacE wbn .

Accowitani ancH Oqlleeto?'.

Dlass.

SiibBci'iboi ... 

. Homiuee

KumcB.

Aga. Proviaiott 
for nominees.

Pm-
Kcnseiu.

Por
Anaum.

I l ' l
Ss
I s

,Al\ ot̂ sualtlea an ■vrell as laan’iage of ohildreu must be oommunioat^d 
to the Secretary as they occur,

Registered as Not

—— -------------



1881 “  43. That subscribers residing in Europe may make their paymoutB
Falls to the recognized ageuts of the Fund iu Loudon at au cxohange of two

MaoeW  Ballings to the rupee.
“  41. That inoumbents iu the Fund shall bo paid their annuities ini 

Tnî ia. at'ptu;, or in Enro]w at the fixed rate of two shillings to the rupeo. 
It shall be imperative, however, on all widows, inoumhenta on the Fund, 
to furnish half-yearly a certificate from competent local authority, or; 
fro m  tw o  Bubsoribei’s to the Fund, of existenoe and continued widowhood 
(Form I). A certificate of existence, and whcro necessary, of spinster" 
ship also, shall be furnished in the case of iucumbouts ou the ohildren’a 
Fund (Form J),

The plaint then stated that this rule was, ou or about the Isfc 
July 1876, altered as follows;—

“ 50. That inoumbents in the Fund shall be paid thoir annuities in 
India in fall, and inoumbents residing in Europ'o and America may be 
paid their annuities iu London at the rate of oxohango fixed for tho 
of&oialyaarJjy He? Majesty’s Secretary of State, for such pensions ami 
allowances as are payable at the India House in Londou and iluctuate 
with the rate of exchange. Annuities already due or horoaftor becom­
ing due on risks accepted before tho 1st Jixly 187(i, shall bo payable to 
incumbents residing in Europe at the fixed rate of two shillings to the 
inipee.

“  53. That a valaatioa of tho assets and liabilities of the Fitud, 
both in the widows’ and children’s branches, shall bo made annually 
by a competent Actuary.

“ 54. That the siu'plus capital declared upon tho report of tho 
Actuai-y to exist at the date of such valuation shall form a resorvo fund. 
The interest arising from such reserve fund shall bo avaikblo fov 
reduction of subscriptions, and such intorest aco'niing annually shall, 
on the 1st May of each year, be approin-iated to tho reduction of the 
subscription for the ensuing year.. All aubsoriboi’fs who shall, on or 
before the 30th April preceding, have completed iive yeai's* oonsecutivo 
payments, shall be entitled to share rateably in the roduotiou according 
to the amoxxnt of their registered subsoriptiouB.

“ 05. That wheuover tho surphis capital' or rcscrvo fund so de­
clared shall exceed one-third of the net liabilities, the Directors may, at 
their discretion, set apart a portion of Such roservo fund, not oxeoeding 
six per cent, thereof, for distribution in further reduction of subscrip­
tions. Such amounts shall bo applied in the lii’st iustanco, so far isjn 
may be necessary, to completing the abatement of Bubsoription of till
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subscribers entitled to shave in tte interest under rale 64, to 32 per 1881
cent., and the balance o r  remaining portion thereof shall then be applied 3?a l i .i3

in reduction of the subscriptioQ for the ensuing year of all subscribers i^aoEwen,
who, on or before the SOth April preceding, shall have completed three 
years’ consecutive payments iu the following rates ;—

Subsoribera above 3 years and not esceeding 6 years, 1 share.
„  „  6 „  9 „  2 shares.

„  „  9 „  12 „  3 shares.
„  „  13 „  15 „  4 shares.
,, „  15 years ... 5 shares.”

The plaint then further stated that the rules, except as above- 
mentioned, remained unaltered until the 22nd May 1880, wheu 
tiie Society, by the votes of 553 members against 506, -purported 
to pass the following rule :

“ That annuities already due, or becoming due hefore tJie 1st May 
1880, on-risfcs accepted before the 1st July 1876, shall be payable to 
incumbents residing in Europe or America at the -fixed rate of two 
shillings to the rupee; but that all other annuities due, or becoming 
due, shall be paid, if to incumbenfes in India, in full, and if to incum­
bents residing in Europe in London, at the market rate of ejchange.”

The plaintiffs submitted that the rule of the 22nd May 1880 
■#as void and inoperative so far as it tended to the detriment 

the plaintiffs ; that the said J. V. Falle, fay virtue o f his 
^Imission as a member of and sul)9criber to the Ennd^ and of his 
^ubsoriptions (which had aUvays been duly paid), became entitled
iio tlie benefit of the Fund according to the rules and regulations 
|t the time he was admitted as such member and subscriber; 
tlliat those benefits could not be taken away from him or from 
Ipie plaintiffs, nor the rule& and regulations alter to his detri- 
liient or to the detriment of the plaintiffs;, that the Society or 
Ifi'und contracted with the said J. V . Falle for valuable consi­
deration to pay. to his widbW and clilldren on hia dea.th, and 
the defendants aa Directors of the Fuud were bouud to pay to 
ihe plainfilft the respective sums subscribed for in the maunev 
provided by the existing rules and reguUtions at the time lie 
6o subscribed j such Bums’ being as fctllows;

l ;  On U tb ifovembet 1871, in consideration pf a Xnontbly
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1881 subscription of Rs. 44-8, the Society contracted to pay thepiain-
F a l l e  tiif S. A. Fiille, on the death of J. V . Falle, the monthly sum

M a c E w e n  Calcutta, or £10 in sterling in London, at Ihe
plaintiff’s option.

2. (5n the 18th October 1873, in consideration of a monthly 
subscription of Rs. 10-10, j;he Society contracted to pay the 
plaintiiF P. E. Falle, on the death of J. V . Falle, the monthly 
sum of Rs. 32 in Calcutta, or £3-4s. in sterling in London, at 
his option, until the age of eighteen years; and on the 28th 
September 1878, in consideration of a further monthly sub­
scription of Rs. 2-5, contracted to continiv^4he said payments to 
the plaintiff P. E. Falle until the age of twenty-one years.

3. On the 14th November 1874, in consideration of a
monthly sjibscrlption of Rs. 11-5, the Society contracted to pay 
the plaintiff N. E. V. Falle, on the death of J. Vv Falle, the 
monthly sum of.R s. 32 in Calcutta, or £3-4s. in sterling ifl
London, at her option, until her marriage.

On the death of J. V. Falle, the plaintiffs went to reside in 
England, and the defendants, on being called upon to pay these 
sums, refused, on the ground that the sums they were bound t(̂  
pay were those which would be payable under the rule of thq 
22nd May 1880, passed by the majority of the subscribers, viz. 
Rs. 100, Rs. 32, and Rs. 32 respectively.

The plaint prayed for a declaration that the defendants were 
bound to pay the sums claimed by the plaintiffs, and that the 
defendants might be ordered to pay them.

The defendants, in tlieir written statement, stated, that thtj 
object of the Fund was stated in rule 2 of the Rules of the Fund^ 
viz., “ to provide for the maintenance of the widows and childreri 
o f those who shall subscribe to it upon the terms and conditions! 
specified below, or such others as may be determined updn bj 
the subscribers, or by a majority of them or that, so far as thi| 
deceased J. V. Falle was admitted to subscribe to the Fund it 
respect of the plaintiff P. E. Falle, on the 28th Septembei 
1878, the application to become such subscriber, and the admis­
sion to be such subscriber, was, under rule 25, a distinct mattei 
from any'previous application for admission o f the deceased as 
a subscAber to the Fund; that the altered rule 50 was in force



1S81at the time the deceased applied to be and \vas ai^mitted as a . 
subgoriber to the ITund for the benefit of the plaintiff P . E.
Falle; that rule 41 was passed in 1850 iu place of, atid substi- MaoEwh». 
tution for, the old rule (33) o f the Fund, which waa as follows:

“  33. That widows, being incumbents on the Fund, shall be paid their 
pension at any place they may desire, eifctier monthly, quarterly, or half- 
yearly, subject to the usual charges of remittance. The pensions of 
children, being ineumbents, shall also be so paid, and on the same con­
dition, at the request of their guardians. It shall be impei'ative, how­
ever, on all widows, incumbents on the Fund, to famish half-yearly a 
certificate from competent local authority, or from two subscril'ers to the 
Fund, of existence and continued widowhood j a certificate of existence, 
and where necessary, of spinstersbip also, Bhall be furnished in the case 
of’ incumbents on the children’s Fund.”

That, at the time of the passing of rule 41, the rate of exchange 
l)^etween England and India was variable, iu favor sometimes 
of silver and sometimes of gold, and the rule was passed to avoid 
the trouble of ^lying in England a slightly different sum each 
month to c iucumbent, and as au equitable rate at a time 
when the value of a rupee and of two BhiUinga was, roughly 
speaking, equal, varying occasionally iu favor of England, and 
occasionally in favor of India; tliat the rule which was passed 
ou the 22ud May 1880, by the votes of the majority of the Bub- 
ecribers to tî  ̂ Fund, was so passed under the power conferred 
upon the subscribers to alter or amend any existing rule of the 
IFund by rule 60, which was as foUows :—

"  60. That it shall be competent to any twelve qualified subsoribera 
■jsybo may be dissatisfied with any proceeding of the Directors, or who 
iuay be desirous of altering or amending any existing rule or practice, 
or of making any proposition with regard to the Fund, to require the 
Pirectors, by a written requisition, to call a special meeting of sub­
scribers, and such meeting shall thereupon be tsdled by the Direfctora,
IsTotice of the object of such, meeting shall be given by the Directora 
iu two of the principal newspapers Cf Calcutta and the Govemmeut 
Gazettes four weeks before the time appohited. It shall be essential 
to the validity of such meeting that not less than fourteen subscribers 
other than the requisitionists and Directora shall be present th&eat,- The 
meeting shall determine whfether the question shall be sabiEitfed by
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ISSI oirciilai’ to the geueral body of enbscribers or n o t ; if the former, tho 
Directors slmll circulate it ncoordingly, and the votes of the majority of 

MacEwen. the subscribers received within three months from the issuo of suoh 
circular shall be decisive."

The"defeudftnts further stated that the deceased J. V . Falle 
himself voted in respect of the passing o f the rule of the 22nd 
May 1880; that that rule was passed becauso it was found that 
the relative value of gold aud silver and the conditions of the 
members whose families were to be provided for by the Fund 
had so altered, as that the loss to the [Fuud by exchange in pay­
ing pensions of iuouinbeuls in Europe at llie rate o f two shillingB 
to the rupee rose from the sura of Us. 4,246 in tlie year 1871-72 
to the sum of Rs. 40,583 in the year 1878-79, aud such loss 
threatened to increase as each new incumbent for many years 
came on tlie I'und, and it was found that euch loss might serious­
ly injure the stability of the Fund; aud because the. paying of 
the said pensions at the said rate of exchiitige was conferring 
an undue advantage on one class o f subscribors to the Fund at 
the exiiense of another class of subscribers, besides disturbing 
serioualj the subscription tables of the Fund, which were made 
after due deliberation, and fixed certain proportions between tlie 
rates of payment and the pensions secured, both being expressed 
in Indian money, and -which tables formed the basis o f contract 
■with every subscriber as shown by the entrauce certificivte  ̂
which declares the pension payable to be in Indian*' money, ftuu 
even directly alludes (as in tlie form for children) to the tables 
in question.

The defendants submitted that the correct meaning of the 
^ords of rule 2 was, that tlie Fund was intended to provide upon 
the terms and conditions contained iu the subsequent rules of 
the Fund, or in suoh other rules as might be determined upon 
by the subscribers or a majority of them, for the maiutenanca 
of the widows and children of those who might subscribe to the 
Fund 5 that the rule of the 22nd May 1880 was aud is a good 
and valid rule, and such a rule as the subscribers had full power 
and authority, to make and pass; and such rule was and ia 
binding on the deceased and on all who were subscribers to tlie 
Fund fttathe date of the passing o f the said rule, or who had
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become subacribers since tl>e passing o f the rule; and that it was ISSI
oive^of the rules and conditions of tlie Ftiud under wliicli the Tai-le

I'und agreed to provide for tlie j)laintifFa as tiie widow and JiAoEwpir, 
cljiklreu of the deceiised. The defendants further submitted 
tl)at the rule of the 22nd May 1880 was a good and valid rule 
of the Fund at tlie date of the desfth of J. V . Falle and at 
the date when tlie plaintiffs became entitled to the benefit of 
the Fund; and that the phuntiffs were not entitled to claim 
payment of the respective pensions due to them otherwise 
tlian under the rules of the Fund at the date they became 
80 entitled, and therefore were not entitled to claim to be paid 
their respective pensions at the rate of two shillings to the 
rupee, or at ajiy other rate than that provided by the rule of 
the 22nd May 1880.

Mtr. Kennedy and Mr. Phillips for the plaintiffs.

Mr, Branson and Mr. Evans for the defendants.

For the plaintiff it was contended, that the terms for paymertt 
o f the annuities at two shillings in the rupee was a part of tiie 
contract entered into between Mr. Fwlle and tlie Society at the 
time he was admitted as a subscriber ; and that tliere was no 
power to alter the rules so as to take away any advantage which 
he might derive tinder that contract, which could not be altered by 
any subsequent agreement o f the members amongst themselves.
The amount of the annuity or the terms of subscription were 
not subject to alteration. As long aa Mr. Falla continued to 
pay bis subscription, he had a vested iuteresfc in what he had 
contracted to pay for, and the Society had contracted to give his 
nominees, of which interest he oould uot be deprived. It was an 
iippoi'tant object that theinteresfc o f the nominees should beeestain. 
j|?he following cases and authorities were refeired t o :— In re 
Norwiclt and Norfolk Fromdent "Benefit Building Society, Smiih's. 
case ( 1 ) May’s Law of Insurance, s. 132, p. 687, and cases there 
cited; V. Hooper's Telegraph WorJts (2 '); East India

(1 ), L. K., 1 Ch, P ., 481. (5) li. R., 9 Ob. App.; 350.



1881 Company v. "Robertson (1 ); Secretary o f  State fo r  India v.
Fall® ” XTndervoood (2) ; and Edioards v. Warden (3).

JIacEt o n . For tli0 defondanta it was contended, that there w a s  no con­
tract sit all with the plaintiffs ; every member who joined was 
admitted under all the rules of the Sooietyj one of those rules 
being that a majority of tfie subscribers Imd power to alter the 
rule (see rule 60); that the rule which had been altered was a 
subsidiary rule, and not a rule o f the essence of the Fund. 
There were particular provisions for any oases o f hardship. 
The plaintiffs had not completed their title under the old 
rules; therefore their case was governed by the new rules. 
The rules refer to the tables o f subscription and annuities (see 
rule 32), and therefore the calculation of annuities is to be made 
from the tables. The rule objected to observes a just propor­
tion between the amount each member pays in and what he 
takes out.' Secretary o f State fo r  India v. Vnderiooocl (4) was 
referred to.r

The judgment of the Court (G ak tii, C. J ., and PoNTiirEX, 
J .) was delivered by 

PoNTiFEX, J.— This case, although exceedingly important to 
the subscribers to and pensioners upon the Uncovonanted Service 
Family Pension Fund, does not appear to ua to be one of much 
difficulty. The Fund was established many year^ ago for the 
purpose of securing a provision for the widows and children of 
its subsoribers. Originally, or at all events prior to 1850, th 
rule (then being No, 33) as to payments o f pousious was d 
follows:— “  That widows being incumbents on tho Fund slia 
be paid their pensiona at any place they may desire, eilhn 
monthly, quarterly, or half-yearly, subject to the usual ohargi 
o f remittance. The pensions of children being incumbents shn 
also 4)6 so paid, and on the same conditions.”  The subsoriptioij 
were and continue to be paid in rupees, and the pensioua a? 
calculated in rupees according to certain tables,

(1 ) 12 Moore’s P. C., 400.
(2) L. E., 4 Eng. luid Ir. App., 580, at p. 583.
(5) L. R., 9 Oh. App,, 493 i S. 0. on ai)peal, 1 App. Gas,, 281,
^4) L. E., 4 Eng. and Ir. App., iit pp. 688, 589, 699, ana 008.
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It is clear, of course, that tlie tables would be tintnistwoi’niy issi 
aiul deceptive guides, if the subscriptions were paid iu a lower, I'allb 
and the peusious iu a higher, standard of currency. MaoBwbk.

Iu tlie year 1850, exchange being then somewhere about par, 
the old rule (33) was repealed by a general meeting, and ii new 
rulp (41) was substituted for ifc. Tine new rule was as follows:—

“  That iuoumbenta ou the Fund shall be paid their annuities 
in India at par, or in Europe at the j5xed rate of two shillings 
to the rupee.”  This alteration must have been made under 
rule 60 of tho Society, whicli is as follows:— "  It shall be com­
petent for auy twelve (Qualified subscribers who may be dissa­
tisfied with any proceeding of tlie Directors, or who may bo 
desirous of altering or amending any existing rule or pniotice, 
or of making any proposition with regard to the Fui«l,” to re­
quire the Directors to call a special meeting. "  The meeting 
"ehall determiue whether the question shall be sijjimitted by 
circular to the general body o f subscribers or not; if the former, 
the Directors shall circulate it accordingly, and the votes o f the '  
majority of the subscribers received within three months from 
the issue o f ' such circular shall be decisive.”  I f  rule 41 was 
passed by the votes of a majority of the subscribers in substitu­
tion for the old rule S3, ifc was of course competent for a major­
ity of the S u b scrib ers  by their votes duly recorded to alter it.

As Lord y r estbury puts ifc iu the case of tlie Secretari/ o f  
State fo r  India r. Underwood (I ) ; "  I f  ifc was competent to them 
to make that addition " (iu this case alteration), “  then, by the 
clear interpretation of the 30th rule, by which that authority 
was given, there was equal authority to take it away.”  But the 
question in this case is, not whether tits Sooiety could revoke 
rule 41 which they passed in 1850  ̂ but Jiow far they could 
I'eyoke it, so as to bind existing subscribers to tlie Eund.

What they roftUy did was aa follow^;— W hen in 18Y6 tvdverse 
exchange began to tell, the following rule, then numbered 50, 
was on the first of July 1876 passed by the votes of iv majority 
of the eubsccibera, {Reads rule 50, ante, p. 6.)

It was thus attempted, though it seem.3 to us Avith qaeetion- 
ahle wisdom or fairness, to preserve what I  suppose were re- 

(1) L. B., 4 Eng. and Ir. App'., 605.
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1881 garilecl, but iu my opinion improperly regarded^ aa the v̂ested
Falle interests o f those existing subsortbers. Exohauge, liowevei’j

Vi *
MaoBwen. continuing to decline, until jit one time there was actually •» 

depreciation of 25 per cent, from the valuation of the rupee at 
two shillings, it was considered that further steps were neces­
sary for the security of the Fund ; and on tlie 22nd. o f May 1880j 
the Society, by the votes of 553 members against 505, passed 
the following rule. (Reads rule of 22nd May 1880, ante, p. 7.)

Tlie question we have to determine is, whether this new rule 
is binding on the widows aud children o f subscribers to Ilia 
Society before the 1st o f July 1876, and who died after the 
22nd May 1880. Mr. John Vernon Fallo, the husband o f tlie 
plaintiff Sopliia Anne Falle, and fiitlier o f the infant plaintiffs, 
oomraenoedr subscribing to the Fund on the 11th o f  November 
1871 foe the benefit of his widow, on the 18th o f  September 
1873 for tlj? benefit o f the plaiutifl? Pliilip Erslcine Falle, and! 
on the 14th of November 1874 for the benefit o f the plaintiff
Nora Efiza Vernon Falle. On tiie 28th of September 1878, he
made a further subscription for an increased benefit to the 
plaintiff Pliilip Erskiue Falle, but it is not disputed tliat this 
last subscription must be governed by the rule passed in 1876. 
Mr. John Vernon Falle attended the meeting at wliioii tiie rule 
of the 22nd May 1880 was passed, but it is admitted that he 
did not vote with the majority, Mr. John Vernon, Falle died 
on tlie 25th June 1880, having up till then duly paid hia sub­
scriptions to the Fund.

His wife and children, the plaintiffs, are now residing in 
England, and claim to be paid their pensions in England at the 
rate of two shilliugs to the rupee, notwithstanding the existence 
of the rule passed by the majority of the subscribers on the 
2£nd May 1880. Their case is, that Mr. Falle contracted on- 
4ihe fcroting of rule 41 of 1850; that it was out o f the power of 
the Society to vary the terms of that contract either by passing 
a rule or otherwise, whatever might be the depreciation of ex­
change. Their argument is, that if exchange had risen, so 
that the rupee had become of greater value than two shillings, 
a state o f circumstances whioli existed not so very long ago  ̂
though to us it sounds like a fable of the golden age  ̂ the loss
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would have been theivs, and tliat, therefove, now they iive 1S81 
entitled to insist upou the benefit. But this is scarcely au argu- Failk 
meufc, it is rather a begging of the c^iestion. MacBwest.

They then iirgae that it is iinpossible to say whether Mr. Falle 
would have become a subscribet to tlie Fund if he had kuowa 
that pensions iu England were to bencalculaled at less than two 
shillings to the rupee. This is, in other words, to avgne that 
Mr. Falle would not have joined the Fund unless an advantage 
was secured to his nominees which Avould be unfair to Indian 
jiorninees and most of his fellow-aubscribera. But as a matter 
of fact, we do know that Mr. Falle increased his subscription ou 
the 28th of September 1878, although at that time the two-shiU 
Jiog rule had been abrogated so far as res2)ected risks accepted 
after the 1st of July 1876.

Rule 33, whicli was in existence prior to 1850, was a rule 
which dealt with perfect fairness with all classes of pensioners, 
lucliau and foreign; though under it troublesome calculations 
might become necessary iu jjayment of each English pension.
A s a matter o f couveiiience, and to save constant trouble of cal­
culation, it was, no doubt, in the Society’s power to alter it as 
they did iu 1850, provided they gave no class o f pensionera 
an undue advantage. But that a majority should give an 
undue advantage to any class would be, in our opinion, extra 
vires and open to correction. As Lord Hatherley said iu the 
case already cited (p. 588)’ :

“  The power o f making general rules must surely be one 
of making rules that operate equally on all subscribers j as for 
austanoe, any general change iu the rate of percentage or of 
contribution or the like.”

The plaintiffs, however, rely on certain other observations 
o f Loi'd Hatlierley in the, same oase when he says (p. 589):
»  No rules ”  (meaning powers to effect changes by the reso* 
lution o f  a majority), “  unless the expressions were insuperably 
the otiier way, would ev6i* be so construed as to enable a 
majority, having an interest directly opposed to the vested 
interest of a minority, to confiscate that , isiterest.” But when 
the rule of 1880 was parsed by a majority, Mr. iTalie cannot, 
in oui' opiniot}, be enid to have had auy v^^ted interest in ih^
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1S81 proper acceptation of the term. Ifoi: could it be said that 
the majority had an adverse interest to the minority ; for it 

MaoEtoxV at the time the rule was passed to predicate
whether Mr. Palla or any other member o f the minority would 
be iirejudiced or ■\vould benefit by it. I f  Mr. ITalle line! lived 
for some yeara after the ptrasing of the rule, he woiild probably 
have benefited by i i  As it happens, he died shortly after the 
rule waa passed j but the resuU of the rule is to place his no­
minees in the same and no ■worse position than the nominees of 
any other existing member of ths Association at the time the 
rule was passed. To quote Lord Hatlterley again at p. 690 of 
the case already cited: “ Those who have not yet paid iu
excess might .all be held to be iu an equal position, regard being 
liftd to then- chances of l i f e a n d  further: “  I  think a rule might 
well be passed that, saving the rights of all who have contributed 
in excess Oif the one-half value of the annuity, no future refuni 
shall be allowed.”

It seems to us, therefore, that even Lord Hatherley, the dis­
sentient Judge in tlie case cited, would have agreed that the 
nominees of all the eharehoUlers in existence at the date o f pass­
ing the new rule would be bound by it. And it is clear that 
the other Judges, Lord Olielmsford, Lord "Westbury, and Lord 
Colonsfiy would have been of that opinion.

But apart from authority, common sense would l.ead us to the 
same result. This was a Society intended for the equal benefit 
o f all its subscribers. , Mr. I'alle, in becoming a subscriber, can 
scarcely be supposed to have intentioniilly subscribed on a 
footing unjust and prejudicial to a large number of tiie other 
subscribers. Buie 41 of 1850 was itself a rule o f adjustment, 
and its very existence was notice of the necessity o f adjusting 
Indian and English payments for penaiona. , The existence of 
tables in which pensions were calculated iu rupees, and the 
reference to them in the rules, was further noticc tliat a pension 
payable in England was calculated on precisely the same data 
as a pension payable in India; and ought, therefore, to be of pre­
cisely the same value, subject only, for convenience’ sake, to some 
easy and ready rule o f adjuatment; and so long as exchange had 
but sliglit variations under or ovar par, the two-shilling rule



• • 1881was a roughly ooiiveuient one. In a Society o f tliis kind, if
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pensions are, for the couvenience o f  certain nominees, allowed to 
be. paid out o f India, it seems to us absolutely necessary that WaoEwbk. 
there should be a coutinuoua power to adjust payments in accord­
ance TTith the tvue rate of excliaage. The 60th rule seems to 
us suffieieiitly wide to confer that power, and the fact that the 
Society failed for some years to make such adjustment, does not 
in our opinion disable them from at any time afterwards putting 
all the subscribers on an equality. Indeed, this being an Indian 
Society, and the aubscriptions being payable in India in rupees, 
we see no reason to prevent a majority of the subscribers from 
passing a rule that all pensions should be payable exclusively 
in India. For the rule allowing pensions to be paid elsewhere 
is simply a rule o f conveuience. I f  the Society could ijot make 
adjustments in accordance with the rate of exchange, or xefnse 
to pay pensions out of India, the result might be that the existing 
subscribers would decline to continue to contribute for what, 
according to the actuarial calculations upon which the opetationa 
of the Society are founded, would be such evidently unfair 
results. Indeed, according to the stiict interpretatiou of rule 
41 o f 1850, and as between competing pensioners, it might be 
diificult to hold that all pensioners entitled before the 1st July 
1876, even though they might residfi iu India, could not de­
mand payment to be made to their agents in England at the rate 
of two shillings to the rupee. Eor it is to be observed that rule 
41 o f 1830 makes no mention of "  residence.” Rule 33, for 
■which it was substituted, speaks o f payment at any place pen- 
Biouers might desire, and rule 50 of 1876 is the first to use the 
word "  residing,”  though ouriously enough the latter part of the 
rule omits all reference to inqumbenta residing in  America.
This, however, might be so seriously detrin\ental to existing 
sttbacribers as to involve the collapse o f the Society, aud it 
would of course have been equally detrimental to Mr. Falle, if 
be had continued to live.

If, therefore, the terms of rale 60 were not as wide as they are, 
it seems to us that, for the purpose of continuing the business 
o f this Association, it would be necessary, if pensioners Sre to be 
paid out of IM ia, to imply powet to make eiich adjtStments

S



1S81 as equal fairues<) miglit require. But when we see what was
Palle the description of the Society to which each subscriber elected

MacEwbn. to become a member, viz., the description contained in its aecoiid 
rule stating tiie object o f the Society to be “  to provide for the 
widows and children of those who shall subscribe to it, upon the 
terms ancl conditions speci^ed below, or such others as may be 
determined upon by the subscribers or by a majority of them,”—. 
■when we refer to the terms upon which Mr. Falle entered into 
his so-called contract, namely, his request to be admitted a 
subscriber, and liis engagement "  to submit to, and abide by, tlie 
rules aiid bylaws of the Institution,”—'wlien we consider the 
terms of some of these rules, as for instance, rule 27, wliich 
requires the payment by Bubscriberfl of “  a, fee equal to ten per 
cent, upon the amount of montlily pension insured,”—and parti­
cularly when we further consider the terms of its 60lh rule, it 
seems to us beyond all question that a majority o f the Sociefiy 
had full power to pass such a rule as was passed on the 22nd of 
May 1^80, so as to affect the nominees of all the existing Bub> 
soribers, and beyond tiiis, for the purposes of this case, it is not 
necessary to go.

We are, therefore, of opinion that the plaintiffs are, with res­
pect to their several pensions, bound by the terms of the rule 
passed on tlie 22nd of May 1880, and that this suit should be 
dismissed with a declaration to that effect. This being a re-i 
presentative case, and the defendants not pressing for costs, w(? 
think the suit should be dismissed without costa.

Suit dismissed.

Attorneys for the plaintiffs: Messrs. Carruthers and Jennings, 

Attorney for the defendants: Mr. Finh.
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